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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 10,309) 


In re UNITED DAIRIES, INC. AMA Docket No. M 137-3. Decided 
January 14, 1966. 


Deductions from payments due producers—Failure to pay minimum prices 


Deductions by handler from payments due producers which were made and 
turned over to a corporaton pursuant to assignments by the producers 
for installment payments for capital stock in such corporation constitute 
failure to pay producers the minimum prices required by the order as 
determined by the market administrator, and the petition challenging 
such determination is dismissed. 


Messrs. Philip A. Rouse and Howard K. Phillips, of Denver, Colo., for peti- 
tioner. Mr. John C. Chernauskas for respondent. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


In this proceeding under section 8c (15) (A) of the Agricultural 
Adjustment Act (1933) as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent amend- 
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ments (7 U.S.C. 601 et seq.), the hearing examiner (after an oral 
hearing and the filing of briefs) issued a recommended decision 
and order to the effect that the relief requested by petitioner be 
denied and the petition be dismissed. The petitioner filed excep- 
tions thereto. 

The petitioner seeks reversal of determinations by the market 
administrator for the Eastern Colorado Milk Order (7 CFR 1137) 
that deductions made by petitioner from payments to milk pro- 
ducers constituted failure to pay producers the minimum prices 
required by the order. The deductions were made and turned 
over to a corporation pursuant to assignments by the producers 
for installment payments for capital stock in the corporation. 

Petitioner’s exceptions have been carefully studied in the light 
of the entire record. We find, however, that the exceptions lack 
controlling merit and we adopt as the final decision and order 
herein the recommended decision and order of the hearing ex- 
aminer. Accordingly, the relief requested by the petitioner is 
denied and the petition is dismissed. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c (15) (A) of the Agri- 
cultural Marketing Agreement Act of 1937 (7 U.S.C. 601-674), 
hereinafter called the Act. It was instituted by a petition filed 
on January 17, 1964, by United Dairies, Inc., Denver, Colorado, 
attacking a ruling of the market administrator of the Eastern 
Colorado Milk Order (7 CFR Part 1137). Some milk producers 
had authorized petitioner to pay part of the money due to them 
each month, for milk delivered by them to petitioner, to another 
corporation for whose stock the producers had subscribed. The 
market administrator ruled that these payments constituted 
deductions from the minimum price the Order required petitioner 
to pay producers for milk, and directed petitioner to refund to the 
producers the amounts deducted. That ruling is what is here 
attacked. 


Respondent filed an answer on February 14, 1964, upholding the 
ruling of the marketing administrator. 

An oral hearing was held in Denver, Colorado, on August 4-7, 
1964, before Hearing Examiner Jack W. Bain, Office of Hearing 
Examiners, United States Department of Agriculture, Washing- 
ton, D. C. Philip A, Rouse and Howard K. Phillips, of Denver, 
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appeared as counsel for petitioner, and John C. Chernauskas, 
Office of the General Counsel of the Department, as counsel for 
respondent. Offered in evidence were 45 exhibits, 43 of which 
were admitted, objections having been sustained to two. After the 
hearing, the parties filed suggested findings and briefs within the 
times fixed, as extended, by the examiner. 


PROPOSED FINDINGS OF FACT 


1. The petitioner, United Dairies, Inc., is a Colorado corpo- 
ration with its principal place of business located at 2401 West 
Sixth Avenue, Denver, Colorado. 

2. Petitioner is a “handler” as defined in section 1137.9 of the 
Order and is generally engaged in the business of purchasing, 
processing, selling, and distributing milk and milk products on 
both wholesale and retail routes. 


3. The petitioner was organized as a corporation on August 3, 
1953, and its officers and principal stockholders were Edgar H. 
Watson and his son John C. Watson. Prior to that time the 
Watsons were a partnership operating under the name of Broad- 
way Creamery and were engaged in the manufacture and distri- 
bution of dairy products other than fluid milk at 66 South Broad- 
way, Denver, Colorado. In September 1954, the Watsons built a 
new plant to house the operations of United Dairies, Inc. The 
manufacturing operations of the Broadway Creamery were turned 
over to United Dairies, Inc., and at the same time the Watsons 
expanded the operations from that solely of manufacturing to 
include the distribution of fluid milk on routes. 

4. Sometime in 1957, a group of dairy farmers who were pro- 
ducers of the high butterfat content golden guernsey milk were 
concerned because their cooperative, the Denver Milk Producers 
Association, was attempting to change the method of payment to 
their members from a butterfat basis to a hundredweight basis 
and this would result in the guernsey producers receiving about 
20 cents less per butterfat pound for their milk. These producers 
were attempting to find some means by which they could maintain 
their payments on a butterfat basis. One method they felt would 
accomplish this was to develop a greater demand for their product 
by developing routes and distributing milk themselves. However, 
since they had no processing facilities, they approached the man- 
ager of petitioner to see if some method could be worked out to 
accomplish their objectives. Several discussions were had by the 
management of petittioner and these dairy farmers and ultimately 
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it was decided that the corporation, Producers United, Inc., should 
be formed to distribute the golden guernsey milk. Under the 
agreement, the dairy farmers would produce the milk and sell it to 
petitioner who would bottle it and then resell it to the newly 
founded corporation, Producers United, Inc., who would distribute 
it on routes. It was also decided that in order to satisfy customer 
preferences Producers United would buy from petitioner and sell 
regular milk in addition to the golden guernsey milk. 

5. The Watsons, who controlled petitioner, felt that this plan 
was advantageous to them because it would increase the number 
of fluid milk units processed by their plant, and this added volume, 
therefore, would result in a lower per unit processing cost for 
their fluid milk operation. 

6. In accordance with the agreement worked out with petitioner 
and the dairy farmers, Producers United, Inc., was incorporated 
on October 14, 1959. At this time, the stockholders were 13 dairy 
farmers (11 produced golden guernsey milk and 2 produced the 
Holstein or regular milk), petitioner, and a disinterested third 
party. Petitioner was given the option of purchasing an amount 
of stock equal to that held by the total number of dairy farmers. 
However, neither the dairy farmers as a group nor petitioner 
could each hold more than 49 percent of the stock of Producers 
United. The remaining 2 shares of stock were to be held by a 
neutral person, Dr. Henry Hudek, Professor of Economics at 
Colorado State University, who would have the deciding vote in 
the event of a tie vote between petitioner and the dairy farmer 
stockholders. Petitioner was given the right and option of paying 
for its stock by giving Producers United its promissory note, 
payable 5 years from its date. Petitioner was given the further 
right to discharge any such note by returning the issued stock to 
Producers United. There is no evidence that any such note was 
ever issued by petitioner. 

7. The 13 dairy farmers each executed a “Subscription For 
Stock, Note and Assignment” in which they subs¢ribed for a 
stated number of shares of stock in Producers United at $50 per 
share and they agreed to pay for the stock in monthly install- 
ments. The document also assigned to Producers United a stated 
amount of the payment for their milk due the dairy farmers 
from petitioner. This payment was to be deducted by petitioner 
in monthly installments which included interest charges. In the 
event that the dairy farmer stopped shipping his milk to petitioner 
the amount then remaining due the dairy farmer from petitioner 
was to be applied to the unpaid balance due for the stock. 
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8. In addition to the above stock subscription note, the dairy 
farmer stockholders of Producers United executed an agreement 
with petitioner which provided that the dairy farmer would de- 
liver his milk exclusively to petitioner and in the event the dairy 
farmer failed to deliver such milk, then he would be liable to 
petitioner, as liquidated damages, for 20 percent of the gross 
sales price the farmer received for the sale of his milk. 

9. The board of directors of Producers United was originally 
composed of 3 dairy farmer stockholders, 3 members representing 
petitioner, and Dr. Hudek, the neutral stockholder. The 3 mem- 
bers of petitioner were Edgar H. Watson, John C. Watson, and 
Charles Daines, the manager of petitioner. Subsequent to the 
first meeting of the board, Edgar Watson and Charles Daines 
resigned as directors and were replaced with dairy farmer stock- 
holders. John C. Watson remained as a director and was elected 
secretary of the corporation. The petitioner representatives re- 
signed because petitioner felt they could be assured of receiving 
the dairy farmer stockholders milk under the contract signed by 
said stockholders which required them to sell their milk ex- 
clusively to petitioner. 

10. After the incorporation of Producers United, Inc., two 
distribution routes were established by petitioner. One was lo- 
cated in Loveland and the other in Longmont, Colorado. These 
routes were the only business operation of Producers United. The 
milk distributed by Producers United was in the same carton and 
carried the same brand name as that distributed by petitioner. 

11. The entire business operation of Producers United was 
under the supervision, direction, and control of petitioner: 

(a) The routes were created and established by petitioner’s 
personnel ; 

(b) The routes were listed on petitioner’s records as peti- 
tioner’s routes 51 and 52; 

(c) Petitioner’s personnel supervised the routes and pro- 
vided relief drivers when necessary ; 

(d) The milk sold on the routes was purchased solely from 
petitioner and was in the same carton and carried the same brand 
as that sold on a)) other petitioner’s routes; 

(e) The price at which Producers United bought the milk 
from petitioner and the prices at which it sold the milk on the 
routes were established unilaterally by petitioner ; 

(f) Producers United did not own or maintain any physica) 
office facilities, and all their records were housed in the office of 
the petitioner ; 
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(g) Producers United had no employees except the route 
men and its record and bookkeeping functions were performed by 
petitioner’s personnel at petitioner’s office; 

(h) The president of Producers United, with 6 exceptions, 
signed all checks in blank and they were then filled in and issued 
by petitioner’s personnel ; 

(i) Petitioner made all the business decisions relating to the 
operation of Producers United without consulting the officers or 
directors of Producers United; 

(j) Petitioner set the proration of cost to Producer United 
for the record and bookkeeping functions. 

12. After being in operation for approximately two years (De- 
cember 1959 to November 1, 1961) Producers United, Inc., showed 
a net loss of $24,137.93. 

13. On November 1, 1961, the Federal Eastern Colorado Milk 
Marketing Order became fully effective. 

14. In November 1961, Dairy Fresh Foods, Inc., purchased con- 
trol of petitioner by acquiring stock in it. Also in November 
1961, the management of United Dairies changed. Edgar Watson 
resigned as president and Edwin Gossner, president of Dairy 


Fresh, became the president and a director of United Dairies. 
A. W. Chambers became Secretary-Treasurer. Charles Daines, 


the manager of petitioner, resigned and Chester Freeby became 
manager. 

15. Dairy Fresh Foods, Inc., was owned and operated by the 
Cache Valley Dairy Association and individuals who were mem- 
bers or in the management thereof. 

16. Cache Valley Dairy Association is a cooperative of milk 


producers located in Smithfield, Utah. Mr. Gossner was general 
manager of Cache Valley, A. W. Chambers was secretary, and 


Chester Freeby was an employee. The purpose Dairy Fresh 
acquired petitioner was to enlarge the fluid milk outlet for Cache 
Valley and its members. 

17. The new management of petitioner continued to manage 
and control the operations of Producers United. 

18. Petitioner entered into an expansion program of their fluid 
milk distribution. In one instance they acquired a contract to 
supply milk to Fort Carson, Ent Air Force base, and the Air Force 
Academy. This plus their other increased fluid milk needs re- 


quired them to get an additional supply of producer milk. Enough 
additional milk was not available from Cache Valley and to acquire 
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this additional supply petitioner first gave the producers who were 
the original stockholders of Producer United an opportunity to 
increase their production. The original producers did not in- 


crease their production substantially and therefore it became 


necessary to acquire additional producers. 

19. After November 1961, dairy farmers, other than the 
original 13 who already owned stock in Producers United, who 
expressed a desire to ship their milk to petitioner were told that 
they could not ship their milk to petitioner unless they purchased 
stock in Producers United. Petitioner would not and did not 
accept the milk of any producer unless that producer purchased 
stock in Producer United at $100 per share, and the amount of 


stock required to be purchased was based on the production of the 
producer. The producer had to purchase one share of stock for 
each 100 pounds of milk he produced and was eligible to ship that 
amount of milk to petitioner. In the event the producer increased 
his production he was required to buy additional Producers United 
stock in proportion to the increase in production. The producers 
considered they were buying a right to ship milk. 

20. Only dairy farmers who were approved by the General 
Manager of petitioner as acceptable producers were approved by 
the board of directors of Producers United and were sold stock in 
Producers United. Any dairy farmer who failed to receive the 
approval of the petitioner was not sold stock in Producers United. 
The additional dairy farmers who purchased stock in Producers 
United were owners of Holstein cows. 

21. The dairy farmers who purchased stock in Producers 
United after October of 1961 were given the same choice as the 
original members had as to how they would pay for their stock 
purchases, i.e., either pay cash or sign the “Stock Subscription, 
Assignment and Note” which provided for monthly installment 
payments to be deducted by petitioner. 

22. Certain producers stopped shipping to petitioner and their 
entire pay check was withheld for payment of the Producers 
United stock. In other instances where the producers joined the 
Cache Valley Cooperative or where petitioner transferred the 
producers to another handler the balance due on the Producers 
United Stock was not deducted from the last pay check or if it 
was it was subsequently refunded to the stockholder in violation 
of the stock subscription note. This failure to withhold the pro- 
ducer pay check or returning the amount to the producer was an 


action taken unilaterally by petitioner without consultation with 
the officers or board of directors of Producers United. 
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23. Subsequent to November 7, 1961, petitioner’s personnel 
continued to supervise and direct the sales operations of Producers 
United; the accounting records for Producers United were still 
kept by members of the staff of petitioner at petitioner’s office; 
and, petitioner continued to establish the price which Producers 
United would pay it for milk and the price at which the route 
men would sell the milk. During this period, the price, in some 
instances, which petitioner charged Producers United for its bot- 
tled milk, plus the commission given to the route men for dis- 
tributing the milk, was greater than the price at which Producers 
United actually sold that milk to its customers. In addition 
Chester Freeby now signed and issued all checks of Producers 
United. 


24. In March of 1964, petitioner exercised its option to reduce 
its outstanding subscriptions for stock in Producers United by 
cancelling its subscription for 268 shares of stock. By this action 
the assets of Producers United were reduced by $26,800. This 
action was taken by petitioner unilaterally and without the knowl- 
edge or consent of the officers or board of directors of Producers 
United. 

25. Producers United never operated at a profit and as of 
March 1, 1964, it shows total accumulated losses of $61,212.09. 


PROPOSED CONCLUSIONS 


The findings of fact proposed by respondent describe the situa- 
tion involved so clearly and accurately that, with very few changes, 
they were adopted as the proposed findings herein, set out above. 
Although petitioner, in its reply brief, asserted that factual mat- 
ter supporting petitioner’s position had been omittted from re- 
spondent’s proposed findings, it did not express disagreement with 
such findings, and it is not considered that the record would 
support any additional findings (whether or not “supporting 
petitioner’s position”) which would materially change the picture 
of the situation presented by those made. The real differences 
between the parties, as shown by the transcript and the briefs, 
are the conclusions to be drawn from the facts rather than details 
of the facts themselves. 


There is no dispute that Producers United was legally set up 
for the mutual benefit of its stockholders, milk producers and 
petitioner: to get a more profitable way to market special milk, 
on the one hand, and to cut unit overhead costs by increasing vol- 
ume on the other. But petitioner claims that nothing has changed 
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the mutuality of benefit, etc., while respondent asserts that a 
change in the ownership and operation of petitioner has resulted 
in Producers United becoming in essence merely an arm of peti- 
tioner’s business, the stockholders of Producers United no longer 
being interested principally in getting a better way to market 
a special milk, and their payments for stock actually being sub- 
sidies to help pay the costs of a part of petitioner’s business. 

It seems unnecessary to repeat much of the findings of fact to 
show that Producers United was completely dominated by peti- 
tioner, whose officers and employees established the two routes 
where Producers United distributed milk, bought from petitioner 
at prices fixed by petitioner, at selling prices fixed by petitioner, 
etc. In requiring producers to buy Producers United stock in 
order to ship milk to it, petitioner was in effect requiring them to 
put up money to pay Producers United for the losses it took in buy- 
ing and selling petitioner’s milk at prices fixed by petitioner. By 
whatever name called, deductions, assignments, or what have you, 
this constituted paying, owt of the amounts required by the Order 
to be paid to producers, part of petitioner’s cost of operating. Part 
of the money producers were supposed to get under the Order 
went to petitioner’s use. Regardless of the mechanics involved, 
petitioner, not the producers, got the benefit of the deductions here 
involved, and it would be stretching the realities too far to con- 
clude that producers received the full Order price for their milk. 

As petitioner claims, and as the evidence shows, authorizations 
to pay the sums involved to Producers United for stock subscrip- 
tions instead of directly to the individual producers, were in form 
similar to authorizations to pay part of milk payments to others 
for such things as feed purchased, etc., which latter were honored 
without question by the market administrator. Petitioner says, 
therefore, that we have assignments to deal with here, not deduc- 
tions, and that payment to an assignee is payment pro-tanto of 
what is owed to the assignor. It would seem that to pay the 
assignee one would have to deduct part of the total debt to ascer- 
tain the amount sent to the assignor, so that both words could be 
correctly used here. At any rate, as indicated above, it makes 
no difference here which word is used. That other assignments 
authorized in similar form were not questioned does not help 
petitioner, as it is not form but substance—the entire situation— 
which is dealt with here. 

Petitioner argues that because Colorado law provides that a 
corporation’s affairs shall be managed by its board of directors, 
evidence can not be used to disprove or change the law. There is 
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no question of changing Colorado law here. To show, as the evi- 
dence here amply does, that Producers United’s affairs were 
actually managed by petitioner rather than by Producers United’s 
directors, is no challenge of Colorado law. On petitioner’s theory, 
no evidence could be used to show that any law had ever been 
violated or not complied with. 

It is concluded that petitioner’s requiring producers to purchase 
stock in Producers United, the money for the purchases being 
used for petitioner’s benefit, resulted in the producers having not 
received the minimum prices required by the Order to be paid 
them by petitioner, and that the petition herein should be dis- 
missed. 


PROPOSED ORDER 


The petition herein is dismissed. Copies hereof shall be served 
upon the parties. 
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BETHEL G. BUCKALEW, NORMAN C. LONG, AND LESTER J. SUTER. 
CEA Docket No. 128. Decided January 17, 1966. 


Customers’ funds—Denial of trading privileges—Revocation of 
registration—Default 


Respondents’ failures to segregate customers’ funds and to keep records 
thereof and the misuse of such funds to extend credit of other customers 
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all respondents are denied for three years. 


Mr. Earl L. Saunders for Commodity Exchange Authority. Mr. Will Rogers, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. 1 et seq.), instituted by a complaint filed July 21, 1965, by 
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an Assistant Secretary of Agriculture. The respondents are 
Pacific West Commodities, Inc., a California corporation which is 
registered as a futures commission merchant under the act, and 4 
individuals who are officers of respondent corporation. Re- 
spondents are charged with improper use and handling of custo- 
mers’ funds, including failure to segregate and keep records with 
respect to such funds, in willful violation of the act and the regu- 


lations issued thereunder. A copy of the complaint and a copy of 
the rules of practice were served upon each respondent, 

At the time of service of the complaint each respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days of its receipt and that, in accordance with the 
rules of practice, failure to answer would constitute an admission 
of the facts alleged in the complaint and failure to request a hear- 
ing would constitute a waiver of hearing. Notwithstanding such 
notice, respondents have not filed answers and have not requested 
a hearing. The matter was referred to Will Rogers, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, for the preparation of a report without fur- 
ther investigation or hearing pursuant to section 0.9(c) of the 
rules of practice (17 CFR 0.9 (c)). On December 13, 1965, the 
hearing examiner filed a report recommending that the respon- 
dents be found to have violated the act as charged, that respond- 
ent corporation’s registration as a futures commission merchant 
be revoked and that an order be issued directing all contract 
markets to refuse all trading privileges to each respondent for a 
period of 3 years. No exceptions to the hearing examiner’s report 
were filed. 


FINDINGS OF FACT 


1. Respondent Pacific West Commodities, Inc., is a corporation 
organized and existing under the law of the State of California 
with its principal office and place of business at all times material 
herein at 1250 Prospect Street, LaJolla, California. This respond- 
ent is now and was at all times material herein a registered 
futures commission merchant under the act, 


2. Respondents Kenneth M. Mueller, Bethel G. Buckalew, Nor- 
man C. Long, and Lester J. Suter are individuals whose business 
address at all times material herein was 1250 Prospect Street, 
LaJolla, California, and who are now and were at all times ma- 
terial herein the president, executive vice president, vice presi- 
dent-treasurer, and secretary, respectively, of respondent corpora- 
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tion. Respondent Kenneth M. Mueller was at all times material 
herein a member of the Board of Trade of the City of Chicago, a 
duly designated contract market under the act. 


8. The acts and transactions hereinafter described in the Find- 
ings of Fact were ordered by, or carried out by means of the acts 
of, or subject to the supervision and control of, Kenneth M. 
Mueller, Bethel G. Buckalew, Norman C, Long and Lester J. 
Suter, acting in their capacities as officers of respondent corpora- 
tion. 


4. At the time hereinafter stated in the Findings of Fact, re- 
spondent Pacific West Commodities, Inc., in the regular course of 
its business as a futures commission merchant, carried accounts 
of customers who traded in commodity futures subject to the pro- 
visions of the act and the regulations issued thereunder. At all 
such times, respondent corporation had to its credit with a bank 
or other depository, sums of money in varying amounts, held in 
segregated accounts and identified as customers’ funds, represent- 


ing deposits of margins by and trading profits accruing to such 
customers. 


5. On 46 business days during the period January 29 through 
June 15, 1965, respondent Pacific West Commodities, Inc., was 
undersegrated in amounts ranging up to approximately $31,600 
on June 15, 1965, that is, the total amount of customers’ funds 
held in segregation, as described in Finding of Fact 4, was in- 
sufficient, by such amounts, to pay all credits and equities due to 
such customers. 


6. On 24 business days during the period January 29 through 
June 15, 1965, respondent Pacific West Commodities, Inc., failed 
to make any computations or permanent record of the amount of 
money, securities, and property required to be held in segregated 
account in order to pay all credits and equities due to its custo- 
mers. 


7. Beginning on or about December 1, 1964, and continuing 
until on or about June 10, 1965, respondent Pacific West Com- 
modities, Inc., made purchases and sales of commodity futures 
for its own use and benefit, and placed such trades in its custo- 
mers’ account carried by a correspondent firm, by reason of which 
the open contract positions and financial results of such trades 
were commingled with the open contract positions and financial 
results of the transactions of the customers of respondent cor- 
poration. 
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8. During the period January 29 through June 15, 1965 respond- 
ent Pacific West Commodities, Inc., purchased and sold commodity 
futures for the use and benefit of certain customers and margined, 
guaranteed, or secured such purchases and sales with funds be- 
longing to other customers of respondent corporation. 


CONCLUSIONS 


The corporate respondent, under the supervision or direction, 
or by means of the acts of the individual respondents, knowingly 
failed to treat and deal with customers’ funds as belonging to such 
customers, failed to segregate and account separately for such 
funds, used funds held for customers to margin and guarantee the 
trades and secure and extend the credit of customers other than 
those for whom such funds were held, commingled customers’ 
funds with funds belonging to the corporate respondent, and failed 
to prepare and maintain the records required under the act and 
the regulations issued thereunder as a basis for such segregation 
and accounting. By reason thereof, respondents willfully vio- 
lated sections 4d(2) and 4g of the act (7 U.S.C. 6d(2) and 6g) 
and sections 1.20, 1.21, 1.22, 1.23 and 1.32 of the regulations 
issued therunder (17 CFR 1.20, 1.21, 1.22, 1.23, 1.32). See In re 
Harry Kay et al., 23 A.D. 743 (1964). 

The nature and scope of the violations by respondents indicate 
a willful and flagrant disregard of the act and the regulations and 
justify a substantial sanction. The registration of respondent 
corporation as a futures commission merchant should be revoked 
and all respondents should be denied trading privileges for a 
period of three years, as recommended by complainant. 


ORDER 


Effective February 14, 1966, the registration of Pacific West 
Commodities, Inc., as a futures merchant is revoked. 

Effective February 14, 1966, all contract markets shall refuse 
all trading privileges to Pacific West Commodities, Inc., Kenneth 
M. Mueller, Bethel G. Buckalew, Norman C. Long and Lester J. 
Suter for a period of three years, such refusal to apply to all 


trading done and positions held by them, or any of them, directly 
or indirectly. 


A copy of this decision and order shall be served upon each 
respondent and upon each contract market. 








a S, 


A 


WALSTON & CO. 15 
Cite as 25 A.D. 15 


(No. 10,311) 


In re WALSTON & Co., INC., PAT G. NOEL, AND CARLTON M. SMITH. 
CEA Docket No. 130. Decided January 24, 1966. 


Stipulation as to Pat G. Noel—Denial of trading privileges— 
Dismissal of remaining party 


Respondent Pat G. Noel consented to the issuance of an order denying trad- 
ing privileges to him on the contract markets for 30 days for his actions 
in connection with deceiving customers by selectively closing out off- 
setting long and short positions of such customers. As this respondent 
admitted that he is the individual responsible for these actions the 
complaint against Carlton M. Smith is dismissed. 


Mr. Earl L. Saunders for Commodity Exchange Authority. Mr. Thomas 
Brennan, of Houston, Tex., for respondent Pat G. Noel. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued under section 6(b) of the Act (7 U.S.C. 
9) by the Assistant Secretary of Agriculture. The complaint 
names as respondents Walston & Co., Inc., a Delaware corpora- 
tion, and two individuals, Pat G. Noel and Carlton M. Smith, who 
at the time of the matters involved herein were employed by the 
corporate respondent as account executives in its Houston, Texas, 
office. The complaint charges the respondents with deceiving cer- 
tain customers of the corporate respondent in wilful violation of 
section 4b of the Commodity Exchange Act (7 U.S.C. 6b), and 
with applying and closing out offsetting long and short positions 
of such customers in wilful violation of section 1.46 of the regu- 
lations issued under the act (17 CFR 1.46) 


No hearing has been held with respect to any of the respondents. 
On October 7, 1965, a consent order was issued against respondent 
Walston & Co., Inc., concluding the proceeding as against that 
respondent. On January 19, 1966, respondent Pat G. Noel sub- 
mitted a stipulation under section 0.4(b) of the rules of practice 
(17 CFR 0.4(b)), in which he admits the facts hereinafter set 
forth, waives hearing on the charges, and consents to the entry 
of an order directing all contract markets to refuse all trading 
privileges to him for a period of 30 days, such refusal to apply 
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to a)) trading done and all positions held by him, directly or in- 
directly. 


FINDINGS OF FACT 


1. Respondent Walston & Co., Inc., is now and was at all times 


materia) herein a corporation organized and existing under the 
laws of the State of Delaware, with its principa) office and place 
of business at 74 Wall Street, New York, New York and branch 
offices at Houston, Texas, and various other cities throughout 


the United States. The said corporation is now and was at all 
such times a clearing member of the Chicago Board of Trade and 
various other contract markets, and a registered futures commis- 
sion merchant under the Commodity Exchange Act, trading in 


commodity futures on such contract markets for the accounts of 
its customers. 
2. Respondent Pat G. Noel, an individual whose address is 202 


Renoir Drive, Houston, Texas, was at all times material herein 
and until April 23, 1965, employed by the corporate respondent 


as an account executive in its Houston, Texas, office. 


8. Respondent Carlton M. Smith, an individual whose address 
is 7900 Westheimer Street, Houston, Texas, was at all times ma- 
terial herein and until July 15, 1964, employed by the corporate 
respondent as an account executive in its Houston, Texas, office. 


4. The contracts referred to herein were contracts for the pur- 
chase or sale of soybean futures on the Chicago Board of Trade, 
a duly designated contract market under the Commodity Exchange 
Act. Such contracts could have been used for hedging transac- 
tions in interstate commerce in soybeans or the products or by- 
products thereof, or for determining the price basis of trans- 
actions in interstate commerce in such commodity, or for delivery 
of such commodity sold, shipped or received in interstate com- 
merce. 


5. During the period from on or about September 16, 1963, 
through on or about May 5, 1964, respondent Walston & Co., Inc., 
selectively closed out certain offsetting long and short soybean 
futures contracts for the accounts of certain customers (Accounts 
number 76-01-865, 76-01-756, 76-02-131 and 76-02-079) with the 
effect of causing larger profits or smaller losses than actually exist- 
ed to be reported to such customers, and thereby for a period of 
time concealing from each of such customers the actual amount of 
his losses. Respondent Walston & Co., Inc., selectively closed out 
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such offsetting long and short soybean futures contracts by rea- 


son of the instruction of the respondent Pat G. Noel, acting in 
his capacity as account executive of respondent Walston & Co., 
Inc., in its Houston, Texas, Office. 


CONCLUSIONS 


The facts admitted by respondent Pat G. Noel in his stipulation 
have been adopted as the findings herein. By reason of these 
findings, it is concluded that respondent Noel wilfully violated 
section 4b of the Commodity Exchange Act (7 U.S.C. 6b), and 
section 1.46 of the regulations (17 CFR 1.46), as charged in the 
complaint. 

The complainant has filed a recommendation which recites that 
it has carefully considered the stipulation and the terms of the 


order to which respondent Noel proposes to consent. It is the 
opinion of the complainant that the proposed sanction would be 
adequate, and that the prompt entry of such an order would con- 
stitute a satisfactory disposition of the case as against respondent 
Noel. The complainant recommends, therefore, that the stipula- 


tion and waiver be accepted and that the proposed order be issued. 
The complainant points out that, as stated in Finding of Fact 
numbered 5, respondent Noel admits that the selective closing out 
of the offsetting long and short soybean futures contracts in 
question occurred by reason of his instruction to respondent Wal- 
ston & Co., Inc. The complaint alleges that these acts were ordered 
or carried out by respondents Noel and Smith. In view of the ad- 
mission of respondent Noel that he is the individual responsible 
for these acts, the complainant recommends that the complaint 
be dismissed as against respondent Carlton M. Smith. It is con- 
cluded that the recommendations of the complainant should be 
adopted. 


ORDER 


Effective February 21, 1966, all contract markets shall refuse 
all trading privileges to respondent Pat G. Noel for a period of 
thirty (30) days, such refusal to apply to all trading done and all 
positions held by him, directly or indirectly. 

The proceeding is dismissed as against respondent Carlton 
M. Smith. 


A copy of this decision and order shall be served upon each of 
the parties and upon each contract market. 
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(No. 10,312) 


In re RICHARD J. SENNOTT AND AUGUST COMENZO. CEA Docket 
No. 138. Decided January 26, 1966. 


Stipulation as to Richard J. Sennott—Noncompetitive and offsetting 
transactions—Suspension of registration and trading privileges 


The registration and trading privileges of Richard J. Sennott are suspended 
for a period of 15 days for his activities involving noncompetitive and 
offsetting transactions on the Chicago Board of Trade. 


Mr. Earl L. Saunders for Commodity Exhange Authority. Mayer, Friedlich, 
Spiess, Tierney, Brown & Platt, of Chicago, Ill., for respondent Richard 
J. Sennott. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued under section 6(b) of the act by the 
Assistant Secretary of Agriculture. 


The complaint names as respondents two individuals, Richard 
J. Sennott and August Comenzo. At the time of the violations 
charged, both respondents were registered floor brokers under the 
Commodity Exchange Act and members of the Chicago Board of 
Trade. The proceeding is concerned with transactions in soybean 
oil or soybean meal futures on the Chicago Board of Trade during 
the period July 11, 1963, through October 27, 1964. The complaint 
charges that in making certain of such transactions respondent 
Sennott offset customers’ orders and entered into noncompetitive 
trades, thereby wilfully violating section 4b(D) of the Commodity 
Exchange Act (7 U.S.C. 6b(D)) and section 1.38 of the regula- 
tions issued under the act (17 CFR 1.38). Respondent Comenzo 
is charged with making accommodation trades and wash sales, 
and entering into noncompetitive trades, thereby wilfully violat- 
ing section 4c(A) of the act (7 U.S.C. 6c (A)) and section 1.38 
of the regulations. 


No hearing has been held with respect to either respondent. On 
January 20, 1966, respondent Richard J. Sennott submitted a 
stipulation under section 0.4(b) of the rules of practice (17 CFR 
0.4(b)), in which he admits the facts hereinafter set forth, waives 
hearing on the charges, and consents to the entry of the order 
contained herein. 
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FINDINGS OF FACT 


1. Respondent Richard J. Sennott, an individual whose address 
is 141 West Jackson Boulevard, Chicago, Illinois, is now and was 
at all times material herein a member of the Board of Trade of 
the City of Chicago and a registered floor broker under the Com- 
modity Exchange Act. At all times material herein, respondent 
Sennott was authorized to trade on a discretionary basis in com- 
modity futures for the trading account of Honeymead Trading 
Corporation, a clearing member of the Board of Trade of the City 
of Chicago. 


2. Respondent August Comenzo was at all times material 
herein a registered floor broker under the Commodity Exchange 
Act. He was at all times material herein a member of the Board 
of Trade of the City of Chicago. 


3. The Board of Trade of the City of Chicago, hereinafter 
called the Chicago Board of Trade, is now and was at all times 
material herein a duly designated contract market under the Com- 
modity Exchange Act. 


4, The transactions referred to in the complaint relate to con- 
tracts for the purchase or sale of soybean oil or soybean meal 
futures on the Chicago Board of Trade. Such contracts could 
have been used for (a) hedging transactions in interstate com- 
merce in soybean oil or soybean meal or the products or by- 
products thereof, or (b) determining the price basis of trans- 
actions in interstate commerce in soybean oil or soybean meal, or 
(c) delivering soybean oil or soybean meal sold, shipped, or re- 
ceived in interstate commerce for the fulfillment of such futures 
contracts. A soybean oil futures contract on the Chicago Board 
of Trade calls for the delivery of 60,000 pounds of soybean oil and 
a soybean meal] futures contract on the Chicago Board of Trade 
calls for the delivery of 100 tons of soybean meal. 


5. In each of the transactions listed below, respondent Richard 
J. Sennott, acting as floor broker, filled a purchase order for his 
principal, a clearing member of the Chicago Board of Trade, by 
entering into a trade with respondent August Comenzo. In each 
of such transactions, respondent Comenzo, acting as floor broker 
pursuant to an order which he received from respondent Sennott, 
took the sale side of such transaction for the trading account of 
Honeymead Trading Corporation at the price bid by respondent 
Sennott. 
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Sept. 25 Soybean Meal May 1964 11 74.00 
Oct. 17 Soybean Oil May 1964 5 9.45 
Nov. 5 Soybean Oil Dec. 1963 5 9.65 
Nov. 6 Soybean Meal May 1964 7 75.25 
Nov. 8 Soybean Oil Jan. 1964 9 10.32 
Dec. 19 Soybean Oil Oct. 1964 2 9.53 
Dec. 31 Soybean Meal Mar. 1964 15 76.30 
1964 
Jan. 2 Soybean Oil Jan. 1964 10 8.00 
Jan. 2 Soybean Oil Jan. 1964 15 8.02 


6. In each of the transactions listed below, respondent Richard 
J. Sennott, acting as floor broker, filled a sell order for his princi- 
pal, a clearing member of the Chicago Board of Trade, by entering 
into a trade with respondent August Comenzo. In each of such 
transactions, respondent Comenzo, acting as floor broker pursuant 
to an order which he received from respondent Sennott, took the 
purchase side of such transaction for the trading account of 
Honeymead Trading Corporation at the price offered by respond- 
ent Sennott. 
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Oct. 9 Soybean Oil Jan. 1964 23 9.80 
Oct. 31 Soybean Meal Dec. 1963 7 73.40 
Nov. 6 Soybean Meal Jan. 1964 6 74.30 
Nov. 21 Soybean Oil Jan. 1964 25 7.96 
Dec. 2 Soybean Meal Dec. 1963 5 72.45 
Dec. 23 Soybean Oil May 1964 10 - 8.68 
Dec. 31 Soybean Meal July 1964 15 77.70 


7. On January 138, 1964, respondent Richard J. Sennott, acting 
for his own account, purchased 1900 tons of March 1964 soybean 
meal futures at a price of $74.55 per ton by entering into a trade 
with respondent August Comenzo, and on February 27, 1964, re- 
spondent Sennott, acting for his own account, purchased 1600 
tons of May 1964 soybean meal futures at a price of $70.05 per ton 
by entering into a trade with respondent Comenzo. In each of 
such transactions, respondent Comenzo, acting as floor broker 
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pursuant to an order which he received from respondent Sennott, 
took the sale side of such transaction for the trading account of 


Honeymead Trading Corporation at the price bid by respondent 
Sennott. 


8. Each of the transactions described in Findings of Fact 
numbered 5, 6 and 7 hereof was a noncompetitive purchase and 
sale of a commodity for future delivery, and in each of the trans- 
actions described in Findings of Fact numbered 5 and 6 hereof 
respondent Sennott filled orders of his customers by offset. 


CONCLUSIONS 


The facts admitted by respondent Sennott in his stipulation 
have been adopted as the findings herein. By reason of these 
findings, it is concluded that respondent Sennott wilfully violated 
section 4b(D) of the Commodity Exchange Act (7 U.S.C. 6b(D) ) 


and section 1.38 of the regulations issued under the Act (17 CFR 
1.38). 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe the pro- 
posed sanctions are adequate and that the prompt entry of such 
an order would constitute a satisfactory disposition of the case 
as against respondent Sennott, serve the public interest, and ef- 
fectuate the purposes of the Commodity Exchange Act. The com- 
plainant recommends, therefore, that the stipulation and waiver 
be accepted and that the proposed order be issued. It is so 
concluded. 


ORDER 


The registration of respondent Richard J. Sennott as a floor 
broker is hereby suspended for a period of fifteen (15) days, 
effective on the twentieth day after the date of entry of this order, 
and all contract markets shall refuse all trading privileges to said 
Richard J. Sennott for ‘the said period of fifteen (15) days, such 
refusal to apply to all trading done and all positions held by him, 
directly or indirectly. 


A copy of this decision and order shall be served upon each of 
the parties and upon each contract market. 
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In re BERNARD HAROWITZ, d/b/a BERNARD HAROWITZ WHOLESALE 
MEATS. P&S Docket No. 3616. Decided January 4, 1966. 


Packer—Checks—Failure to pay when due—Cease and desist— 
Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased and from failing to pay when 
due for such livestock. 


Mr. Robert R. Kimmel for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint 
filed on November 22, 1965, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR, Part 201). 
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Respondent filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the Examiner’s 
report, and consents to the issuance of a specified order, with 
findings of fact and conclusions, for the purpose of this pro- 
ceeding only, based upon the allegations set forth in the com- 
plaint. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. Bernard Harowitz, hereinafter referred to as the respond- 
ent, is an individual doing business as Bernard Harowitz Whole- 
sale Meats with his office and principal place of business located 
at P. O. Box 801, Scranton, Pennsylvania. 


2. Respondent is now, and was at all times material herein, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. Respondent is now, and was at all times 
material herein, a packer within the meaning and subject to 
the provisions of the Act. 


8. The following named stockyards are now and were at all 
times material herein posted stockyards subject to the provisions 


of the Act: 


Name of Stockyard Location 

Finger Lakes Livestock Market, Inc. Canandaigua, New York 
Jaeger’s Live Stock Auction Market Sussex, New Jersey 
Pavilion Livestock Market, Inc. Pavilion, New York 


4. Respondent, on or about the dates and in the transactions 
referred to below, in the course and conduct of his business as 
a packer, purchased livestock in commerce and (1) failed to 
pay when due the purchase price of such livestock, and (2) 
issued checks in payment for such livestock which checks were 
returned by the bank upon which they were drawn because of 
insufficient funds in respondent’s account. 


Posted Stockyard 

Where Purchased Date of Purchase — 1965 
Finger Lakes Livestock Market, Inc. July 14, 21, 28 
Canandaigua, New York 

Jaeger’s Live Stock Auction Market July 22 

Sussex, New Jersey 

Pavilion Livestock Market, Inc. July 5, 12, 14, 19, 21, 


Pavilion, New York 26, 28 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 hereof, 
respondent has violated section 202(a) of the Act (7 U.S.C. 
192(a)) and section 201.43(b) of the regulations under the Act 
(9 CFR 201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order contained herein, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(a) Issuing checks to pay for livestock purchased in com- 
merce without having and maintaining on deposit in the bank 
upon which such checks are drawn sufficient funds to pay such 
checks; and 


(b) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective on the first day after service 
upon respondent and copies hereof shall be served upon the 
parties. 


(No. 10,314) 


In re PACKER ORDER BUYERS, INC. P&S Docket No. 3620. Decided 
January 14, 1966. 


Market agency—Speculative resale—Accounts of sale—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from permitting any officer, etc., 
to use its market agency services for personal speculative livestock 
operations, from purchasing on commission, basis livestock owned by 
any officer, etc., without disclosing such ownership to the buyers and 
from failing to transmit to buyers a full, true and correct accounting 


of such purchase transaction, and is suspended as a registrant under 
the act for one year. 


Mr. Jerome S. Ducrest for complainant. Meldman & Kahn, of Milwaukee, 
Wis., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Consumer and Marketing Service, on November 26, 1965, charges 
respondent with various volations of the Act and the regulations. 
In an answer filed on December 20, 1965, respondent admits the 
jurisdictional allegations in the Complaint and submits to the 
jurisdiction of the Secretary in the matter, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner and, for the purposes of this 
proceeding only, consents to the issuance of a specified order with 
findings of fact and conclusions based upon the allegations con- 
tained in the Complaint as the findings of fact and conclusions 
of the Secretary, requiring respondent to cease and desist from 
the practices complained of in the Complaint and suspending 
its registration for a period of one year. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Milwaukee Stock Yards, Milwaukee, Wisconsin, herein- 
after referred to as the stockyard, is now and was at all times 
mentioned herein a posted stockyard subject to the provisions 
of the Act. 


2. Respondent, whose business address is P. O. Box 1493, 
Milwaukee, Wisconsin, is now and was at all times mentioned 
herein registered with the Secretary of Agriculture as a market 
agency to buy livestock on a commission basis, at the stockyard, 


and as a dealer to buy and sell livestock for its own account, in 
commerce. 


3. (a) Respondent, at the stockyard, on or about nine specified 


dates and at divers other times during the period from January 1 
through July 31, 1965, through Theodore Brodsky, president 
and part owner of respondent, purchased livestock on a com- 


mission basis for Barson Packing Company, hereinafter referred 
to as “Barson,” a speculative livestock business owned and 


operated by said Brodsky, which livestock then was planted by 
Brodsky with various market agencies and, on the same day, 
“purchased” by respondent, through Brodsky, at substantial 


mark-ups to fill purchase orders on a commission basis for packer- 
customers of respondent. 
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(b) Respondent, in connection with the purchases of livestock 
for packer-customers in the transactions described in subpara- 
graph (a) above, failed to submit to them accountings showing 
the true nature of such purchase transactions. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 3, respondent 
has wilfully violated sections 304, 307 and 312(a) of the Act 
and section 201.44 of the regulations. 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of in the Complaint and suspending its registration for a period 


of one year, and complainant has recommended that such an 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Permitting its officers, employees or principal stock owners 
to utilize respondent’s market agency operations and services 
for their personal speculative livestock operations. 


2. Purchasing on a commission basis livestock owned by its 
officers, employees or principal stock owners without disclosing 


to the persons for whom such purchases are made the ownership 
of such livestock. 


3. Failing to transmit or deliver to persons for whom purchases 
of livestock are made on a commission basis a full, true and 
correct accounting of such purchase transactions. 


Respondent’s registration under the Act is suspended for a 
period of one year. 


This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 


t 
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(No. 10,315) 


In re Woop Megat Co., INc. P&S Docket No. 3618. Decided 
January 14, 1966. 


Packer—Failure to pay when due—Checks—Cease and desist— 
Consent 


Respondent is ordered to cease and desist from failing to pay when due the 
purchase price of livestock purchased in. commerce and from issuing 


insufficient funds checks in payment of such livestock. 
Mr. Garrett N. Wyss for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 24, 1965, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the Act and the regulations thereunder (9 CFR 201.1 


et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on December 17, 1965, in which 


it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 


issuance of a specified order, with findings and conclusions, for 


the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued, 


FINDINGS OF FACT 
1. Respondent is a corporation organized and existing under 


the laws of the State of Louisiana with its principal place of 
business at Franklinton, Louisiana. Respondent is now and was 
at all times material herein engaged in the business of buying 
livestock in commerce for purposes of slaughter and hence is 
now and was at all times material herein a packer within the 
meaning of that term as used in the Act and subject to the pro- 
visions of the Act. 
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2. The Livestock Producers Assn. stockyard, Tylertown, 
Mississippi, and Amite Livestock Company, Inc. stockyard, Amite, 


Louisiana, hereinafter called the stockyards, were at all times 


material herein posted stockyards subject to the provisions of 
the Act. 


3. Respondent, on or about the dates and in the transactions 


set forth below, purchased livestock at the stockyards for 
slaughter purposes and failed to pay, when due, the purchase 
price thereof. 


Date No. of Purchased at Amount 
1965 Head 
March 11 16 Amite Livestock Company, Inc. $1,199.74 
March 18 11 ” " = - 915.40 
August 31 18 Livestock Producers Assn. 1,684.01 
September 7 34 ™ - 7 2,787.75 
September 9 10 Amite Livestock Company, Inc. 692.64 


4, Respondent, on or about the dates and in the transactions 
set forth in Finding of Fact 3 above, in purported payment of 


the purchase price of the livestock, issued checks in the amounts 
set forth in Finding of Fact 3 above, which checks were returned 


unpaid by the bank upon which they were drawn because of 
insufficient funds in respondent’s account. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 


herein, respondent has engaged in and used unfair and deceptive 
practices in commerce, in violation of section 202(a) of the 


Act (7 U.S.C. 192(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43(b)). Inasmuch as complainant has recommended 


that the order consented to by respondent be issued, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the purchase price of livestock purchased in com- 
merce; and (2) issuing checks in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank on which they are drawn to pay 
such checks. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 





30 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 25 A.D. 30 


(No. 10,316) 


In re L. C. ODOM. P&S Docket No. 3609. Decided January 17, 
1966. 


Records—Bond—Insolvency—Suspension of registration—Consent 


Respondent is ordered to keep records that fully disclose all transactions 
in his business under the act and is suspended as a registrant until 
properly bonded and until no longer insolvent. 


Mr. Samuel J. Harris for complainant. Airth, Sellers & Lewis, Live Oak, 
Fla., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed November 3, 1965, by the Director, Packers and 
Stockyards Division, United States Department of Agriculture, 
charging that respondent’s financial condition does not meet the 
requirements of the Act (7 U.S.C. 204) and that respondent has 
violated certain provisions of the Act and the regulations there- 
under (9 CFR 201.1 et seq.). 

On December 22, 1965, respondent filed an answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The livestock markets listed below, hereinafter referred 
to as the stockyards, are now, and were at all times material 
herein, posted stockyards subject to the Act: 


Posted Stockyard Location 
Columbia Livestock Market Lake City, Florida 
Okeechobee Livestock Market Okeechobee, Florida 
Gainesville Live Stock Market, Inc. Gainesville, Florida 
Mills Auction Market Ocala, Florida 
Madison Stock Yards Madison, Florida 
Kissimmee Livestock Market, Inc. Kissimmee, Florida 
Cattlemen-Farmers Auction Market Gainesville, Florida 


Mid-Florida Livestock Market, Inc. Orlando, Florida 
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2. Respondent, whose address is P. O. Box 458, Live Oak, 
Florida is now, and was at all times material herein, engaged 
in business as a livestock dealer in commerce, buying and selling 
livestock in commerce for his own account and is now, and was 
at all times material herein, registered with the Secretary of 
Agriculture as a dealer under the Act. 


3. Respondent’s current liabilities presently exceed his current 
assets. As of January 31, 1965, respondent had current liabilities 
totaling $65,709.36 and current assets totaling $21,415.88, re- 
resulting in an excess of current liabilities over current assets of 
$44,293.48. As of July 31, 1965, respondent had current liabilities 
totaling $57,243.41 and current assets totaling $30,489.21, re- 


sulting in an excess of current liabilities over current assets of 
$26,754.20. 


4. Respondent, during the period January 31, 1965, through 
July 31, 1965, engaged in business as a dealer, buying and selling 
livestock at the stockyards for his own account, notwithstanding 
the fact that during such period respondent’s current liabilities 
exceeded his current assets. 


5. Based upon the volume of business transacted by respondent 
as a dealer during 1964, he was required under the Act and 
the regulations to increase from $5,000 to $9,000, the amount 
of the bond maintained by him to secure performance of his 
dealer obligations. By letters dated May 26, 1965, and June 22, 
1965, the Area Supervisor, Packers and Stockyards Division, 
United States Department of Agriculture, for the area that 
includes the State of Florida, notified respondent of the required 
increase in his bond coverage. Notwithstanding said notices, 
respondent continued to engage in business as a dealer, buying 
and selling livestock at the stockyards for his own account with- 
out furnishing the required additional bond coverage. 


6. Respondent, during the period from on or about October 
27, 1964 through August 16, 1965, in connection with his live- 
stock dealer operations under the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed 
all transactions involved in his business. Respondent, during 
such period, failed to keep copies of all purchase invoices. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent is insolvent within the meaning of 
the Act (7 U.S.C. 204), and by reason of the facts set forth in 
Findings of Fact 4, 5 and 6, it is concluded that respondent has 
wilfully violated sections 312(a), and 401 of the Act (7 U.S.C. 
213(a) and 221) and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29, 201.30). Inasmuch as complainant has 
recommended that the order consented to by respondent be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Operating as a dealer in commerce while his current 
liabilities exceed his current assets ; and 


(2) Engaging in business in any capacity for which bonding 
is required under the Act and the regulations without filing and 
maintaining reasonable bond, or its equivalent, as required by 
the Act and the regulations. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in 
his business as a dealer subject to the Act, including, among 
other things, copies of all purchase invoices. 


Respondent is suspended as a registrant under the Act until 
such time as he complies fully with the bonding requirements 
of the Act and the regulations, and demonstrates that he is no 
longer insolvent. When respondent complies fully with the 
bonding requirements of the Act and the regulations, and demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating the suspension. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 10,317) 


In re ST. CLOUD MEAT PACKING COMPANY. P&S Docket No. 3630. 
Decided January 17, 1966. 


Packer—Misrepresentation—“Grade and yield”—Records—Cease and 
desist—Consent 


In connection with purchases of livestock on grade or yield basis, respondent 
is ordered to cease and desist from issuing accountings that fail to dis- 
close the full, true and correct grade or weight and is ordered to keep 
accounts and records that disclose the identity of the sellers of such 
livestock. 


Mr. Robert R. Kimmel for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint 
filed on December 21, 1965, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act. 


Respondent filed an answer in which it admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the Examiner’s 
report, and consents to the issuance of a specified order, with 
findings of fact and conclusions, for the purpose of this pro- 
ceeding only, based upon the allegations set forth in the com- 
plaint. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. St. Cloud Meat Packing Company, hereinafter referred to 
as the respondent, is a corporation with its office and principal 
place of business located at 1420 Third Avenue South, St. Cloud, 
Minnesota. 


2. Respondent is now, and was at all times material herein, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter, and of manufacturing and preparing 
meats for sale and shipment in commerce, Respondent is now, 
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and was at all times material herein, a packer within the meaning 
and subject to the provisions of the Act. 


3. Respondent, on or about the dates and in the transactions 
set forth below, in the course and conduct of its business as a 
packer, purchased livestock in commerce upon a “grade and 
yield” basis. In connection with such transactions, respondent 
(a) failed to prepare and keep such records as would disclose 
the identity of the seller of each head of livestock delivered for 
slaughter on a “grade and yield” basis, and (b) issued account- 
ings to each seller of such livestock which accounted for the 
dressed weights and grades of livestock other than the livestock 
delivered to respondent by said seller. 


Name of Seller Livestock Delivered Date Livestock Accounted 
to Respondent Delivered for by Respondent 
Ed Bahr 10 steers and 10 18 steers and 2 
heifers 5-24-65 heifers 
Harold Zimmerman 6 steers 5-26-65 4 steers and 2 bulls 
Oscar Lehne 6 steers and one 
heifer 5-21-65 7 steers 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 hereof, 
respondent has violated sections 202(a) and 401 of the Act (7 
U.S.C. 192(a), 221). 


Inasmuch as respondent has consented to the issuance of the 


order contained herein, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent St. Cloud Meat Packing Company, in connection 
with its purchases of livestock in commerce on a “grade and 
yield” or “grade” or “yield” basis, shall (a) cease and desist 
from issuing accountings to the sellers of such livestock which 
fail to disclose the full, true and correct grade and weight or 
grade or weight, whichever basis of accounting may be applicable, 
of each head of livestock delivered to respondent, and (b) prepare 
and keep such accounts and records as will at all times disclose 
the identity of the seller of each head of livestock received by 
respondent. 


This order shall become effective on the first day after service 


upon the respondent and copies hereof shall be served upon the 
parties. 
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(No. 10,318) 


In re DEAN BLANKENSHIP. P&S Docket No. 3562. Decided 
January 21, 1966. 


Failure to pay when due—Bond—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
purchased livestock, issuing insufficient funds checks and operating 
without being bonded, and is suspended as a registrant for 60 days and 
thereafter until he complies fully with the bonding requirements. 


Mr. Donald E. Graham for complainant. Mr. Robert H. Wilson, Hardin, 
Montana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on June 30, 1965, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture. The respondent is registered 
with the Secretary of Agriculture as a market agency and as a 
livestock dealer under the act. The complaint charges that 
respondent violated certain provisions of the act and the regula- 
tions issued thereunder. 


On January 3, 1966, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing and the Examiner’s Report, 
and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations set 
forth in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Billings Public Stockyard, Billings, Montana, the Powell 
Auction Market, Powell, Wyoming, and the Brush Livestock 
Commission Co., Brush, Colorado, hereinafter referred to as the 
stockyards, are now and were at all times material herein, posted 
stockyards subject to the provisions of the act. 
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2. Respondent, Dean Blankenship, whose address is 2554 Bur- 
lington Street, Billings, Montana, is now and was at all times 
material herein registered with the Secretary of Agriculture 
under the act as an individual buying livestock in commerce on 
commission as a market agency and buying and selling livestock 
in commerce for his own account as a dealer. 


8. Respondent, on or about April 4, 1965, purchased 185 head 
of livestock in commerce from Leonard Baumgartner, Keensburg, 
Colorado, for his own dealer account and issued a check in 
the sum of $26,830.00 in purported payment of the purchase 
price thereof, which check was returned unpaid by the bank upon 
which it was drawn because of insufficient funds in respondent’s 
account. 


4. Respondent, on or about the dates and in the transactions 
set forth in paragraph IV of the Complaint, purchased livestock 
for his own dealer account at the stockyards and issued checks 
in purported payment of the purchase price thereof, which 
checks were returned unpaid by the bank upon which they were 
drawn because of insufficient funds in respondent’s account. 


5. Respondent, in connection with the transactions set forth 
in paragraphs III and IV of the Complaint, purchased livestock 
in commerce for his own dealer account and failed to pay, when 
due, the purchase price of such livestock. 


6. Respondent, as of October 28, 1965, failed to pay the pur- 
chase price of the livestock purchased from Powell Auction 
Market referred to in paragraph IV of the Complaint. 


7. Since April 5, 1968, respondent has maintained a surety 
bond in the amount of $5,000 to secure performance of his 
dealer obligations. 


8. Based upon his volume of business transacted as a dealer 
during 1964, respondent was required under the act and the 


regulations, to increase from $5,000 to $15,000, the. amount of 
the bond maintained by him to secure performance of his 
dealer obligations. By letters dated July 9, 1965, and August 26, 
1965, the Area Supervisor, Packers and Stockyards Division, 
Consumer and Marketing Servvice, United States Department 


of Agriculture, for the area that includes the States of Colorado, 
Montana and Wyoming, notified respondent of the required in- 
crease in his bond coverage. Notwithstanding said notices re- 
spondent continued to engage in the business of a dealer buying 
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and selling livestock in commerce at the stockyards, without 
furnishing the required additional bond coverage. 


CONCLUSIONS 

By reason of the facts set forth in Findings of Fact 3 through 
8 hereof, respondent has wilfully violated section 312(a) of the 
act (7 U.S.C. 218(a)) and sections 201.29, 201.30, and 201.43 (b) 
of the regulations (9 CFR 201.29, 201.30, and 201.43(b)). 
Respondent has consented to the order set forth below and 
complainant has recommended that such order be issued. The 
order will be issued. 


ORDER 

Respondent shall cease and desist from: (1) failing to pay, 
when due, the purchase price of livestock purchased in commerce; 
(2) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank upon which they were drawn to pay such checks; 
and (3) engaging in business in commerce under the act in any 
capacity for which bonding is required by the act and the regu- 
lations issued thereunder without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the act and the 
regulations issued thereunder. 


Respondent is suspended as a registrant under the act for 
a period of 60 days and thereafter until he complies fully with 
the bonding requirements of the act and the regulations issued 
thereunder. When respondent has complied fully with the bonding 
requirements of the act and the regulations, a supplemental 
order will be issued in this proceeding terminating this 
suspension. 


This order shall become effective on the sixth day after service 
hereof upon the respondent and copies hereof shal] be served 
upon the parties. 


(No. 10,319) 


Tom BUSH v. PAUL DONALDSON. P&S Docket No. 3180. Decided 
January 21, 1966. 


Dismissal—tTransaction not subject to jurisdiction 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 
This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). A copy of 


the complaint was served upon the respondent and respondent 
did not file an answer thereto. The issuance of an order without 
further procedure is appropriate under section 202.41(d) of 


the rules of practice (9 CFR 202.41(d)). 
The facts set forth in the complaint do not show that the 


alleged cause of action arose in connection with a _ livestock 
transaction over which the Secretary has jurisdiction under the 


Act. See 7 U.S.C. 182, 183. Accordingly, the complaint is hereby 


dismissed. 
Copies hereof shall be served upon the parties. 


(No. 10,320) 


In re BARRY M. HALL. P&S Docket No. 3579. Decided January 
24, 1966. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 
In this disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on December 10, 1965, suspending 
respondent “as a registrant under the act until he fully complies 
with the bonding requirements of the aforesaid act and regula- 
tions.” Complainant has now recommended that a supplemental 


order be issued terminating the suspension of respondent as a 
registrant under the act as respondent has furnished a bond 
which meets the requirements of the act and the regulations 


issued thereunder. 


Accordingly, the suspension of respondent as a registrant 
under the act in the order of December 10, 1965, is hereby 
terminated. Such order shall remain in full force and effect in 


all other respects. 


Copies hereof shall be served upon the parties. 
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(No. 10,321) 


In re EVA B, LINN AND WILLIS D. LINN, d/b/a TURLOCK SALES 


YARD, TURLOCK, CALIFORNIA. P&S Docket No. 2843. Decided 
January 24, 1966. 


Rates and charges—Dismissal 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Complainant has filed a motion that this rate proceeding under 
the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 
181 et seg.) be dismissed without prejudice. Complainant stated 
in its motion that respondents have filed a schedule containing 
certain modifications in the rates and charges set forth in the 
schedule referred to in the complaint instituting this proceeding; 
that such modifications did not result in an increase in the rates 
and charges set forth in the schedule referred to in such com- 
plaint; that respondents have also submitted to complainant 
information required under section 201.25 of the regulations 
under the Act (9 CFR 201.25) in connection with the rates and 
charges set forth in the schedule recently filed; and that on the 
basis of an analysis of latter schedule in the light of such infor- 
mation and other available data, it appears the rates and charges 
set forth therein are justified. 


Notice of the schedule referred to in the complaint and of the 


“Complaint, Order of Suspension, and Notice of Hearing” was 
published in the Federal Register (28 F.R. 1568), and although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 


the Hearing Clerk of a desire to be heard. 


In view of these circumstances, this proceeding is hereby 
dismissed without prejudice. 
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(No. 10,322) 


In re PIEDMONT LIVESTOCK SALES, INC. P&S Docket No. 3608. 
Decided January 24, 1966. 


Market agency—Shippers’ proceeds—Accounts of sale—Dealer services— 
Sale of consigned livestock to employees—Records—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from issuing untrue or incomplete 
accounts of sale, utilizing services of separately registered dealers and 
selling consigned livestock to employees, etc., is ordered to establish a 
separate bank account for shippers’ proceeds and to keep records that 
fully disclose all transactions in its business and is suspended as a 
registrant under the act for 15 days. 


Mr. Garrett N. Wyss for complainant. Kuykendall and Whiting, of Win- 
chester, Va., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on November 1, 1965, by the Director, Packers 
and Stockyards Division, Consumer and Marketing Service, 
United States Department of Agriculture, charging respondent 
with violations of the Act and the regulations promulgated 
thereunder by the Secretary of Agriculture (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


Respondent filed an answer on January 10, 1966, in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations 
of the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Respondent, a corporation with its place of business 
at Marshall, Virginia, is now and was at all times material 
herein engaged in the business of a market agency selling in 
commerce livestock on a commission basis and is now and was 
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at all times material herein so registered with the Secretary 
of Agriculture. 


(b) Piedmont Livestock Sales, Inc., Marshall, Virginia, here- 
inafter called the stockyard, is now and was at all times material 
herein a posted stockyard subject to the provisions of the Act. 


2. Respondent, during the period from November 12, 1964 
through February 23, 1965, failed to maintain its “Shippers’ 
Proceeds—Custodial Account” in conformity with the Act and 
the regulations, in that: 


On 8 occasions between November 12, 1964, and February 23, 
1965, respondent issued checks drawn on its “Shippers’ Proceeds 
—Custodial Account” in payment for obligations other than 
lawful marketing charges and remittance of net proceeds to 
shippers. 


3. Respondent, at the stockyard, on 25 occasions between 
September 30, 1964, and March 30, 1965, sold livestock consigned 
to it for sale on a commission basis, and in accounting to the 
consignors for the sale of their livestock, issued accounts of sale 
which failed to disclose the full, true and corrects names of the 
purchasers of such livestock. Some of such accounts of sale gave 
no indication of the identity of the purchasers, some showed 
merely numerals or initial-numeral designations as the pur- 
chasers, and in one instance a name other than that of the true 
purchaser was shown as purchaser of the livestock. 


4. Respondent, during the period from September 23, 1964 to 
March 23, 1965, in connection with its market agency operations 
at the stockyard, employed as manager one J. P. King, an in- 
dependently operated and separately registered dealer. 


5. Respondent, at the stockyard, on 11 occasions between 
October 28, 1964, and March 23, 1965, in connection with the 
weekly auction sales conducted at the stockyard, permitted the 
manager, J. P. King, to purchase livestock from consignments 
for resale for his own speculative account. 


6. Respondent, during the period from September 23, 1964 to 
March 9, 1965, in connection with its market agency operations 
at the stockyard, employed as auctioneers Wayne Freeze and 
Garfield Freeze, independently operated and separately registered 
dealers. 
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7. Respondent, at the stockyard, on 6 occasions between 
September 23, 1964, and March 9, 1965, in connection with the 
weekly auction sale conducted at the stockyard, permitted the 
auctioneer to purchase livestock from consignments for his own 
account. 


8. Respondent, during the period from September 23, 1964 
through April 6, 1965, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in its business as a market agency under the Act, in 
that respondent failed to keep and maintain: (a) copies of all 
buyers invoices disclosing the full, true and correct names of 
the buyers of the livestock represented therein; (b) copies of 
all accounts of sale disclosing the full, true and correct names 
of the buyers of the livestock represented therein; (c) scale 
tickets numbered serially and showing the names of the buyers 
or understandable abbreviations of the names of the buyers of 
the livestock represented therein; (d) a general ledger; and (e) 
periodic bank account reconciliations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 hereof, 
respondent has wilfully violated sections 307 and 312(a) of 
the Act (7 U.S.C. 208, 213(a)), and section 201.42 of the regu- 
lations (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 3 hereof, 
respondent has wilfully violated sections 307 and 312(a) of 
the Act, supra, and section 201.43(a) of the regulations (9 CFR 
201.43 (a)). 


By reason of the facts set forth in Findings of Fact 4 and 6 
hereof, respondent has wilfully violated sections 307 and 312(a) 


of the Act, supra, and section 201.66 of the regulations (9 CFR 
201.66). 


By reason of the facts set forth in Findings of Fact 5 and 
7 hereof, respondent has wilfully violated sections 307 and 312 (a) 
of the Act, supra, and section 201.57(a) of the regulations (9 
CFR 201.57 (a) ). 


By reason of the facts set forth in Finding of Fact 8 hereof, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 
Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from (1) failing to maintain 
its “Shippers’ Proceeds—Custodial Account” in accordance with 
the Act and regulations; (2) issuing accounts of sale to consignors 
which accounts fail to show the full, true and correct names of 
the purchasers of the consigned livestock; (3) utilizing the 
services of independently operated and separately registered 
dealers in the furnishing by respondent of services at the stock- 
yard; (4) permitting respondent’s manager to purchase con- 
signed livestock for speculative resale for his own account; (5) 
permitting respondent’s auctioneers or other employees whose 
duties in connection with the selling of livestock by auction 
involve the making of determinations or decisions directly 
affecting the interests of consignors, to purchase for any purpose 
for their own account livestock consigned to respondent for 
sale on a commission basis. 


Respondent shall deposit the gross proceeds received from 
the sale of livestock on a commission basis in a separate bank 
account designated as “custodial account for shippers’ proceeds”, 
or by some similar designation, and shall maintain such account 
in conformity with the provisions of section 201.42 of the regu- 
lations (9 CFR 201.42). 


Respondent shall keep and maintain such accounts, records 
and memoranda as will fully and correctly disclose all transactions 
involved in its business as a market agency under the Act, in- 
cluding (a) copies of all buyers invoices disclosing the full, 
true and correct names of the buyers of the livestock represented 
therein, (b) copies of all accounts of sale disclosing the full, 
true and correct names of the buyers of the livestock represented 
therein, (c) scale tickets numbered serially and showing the 
names of the buyers or understandable abbreviations of the 
names of the buyers of the livestock represented therein, (d) 
a general ledger, and (e) periodic bank account reconciliations. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days from and after the effective date of this order. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 10,323) 


In re SKY VALLEY PACKING, INC, P&S Docket No. 3617. Decided 
January 24, 1966. 


Packer—Failure to pay when due—Cease and desist—Records— 
Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
purchased livestock and is ordered to keep records that fully disclose 
all transactions in its business under the act. 


Mr. Samuel J. Harris for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed November 23, 1965, by the Director, Packers and 
Stockyards Division, United States Department of Agriculture, 
charging that respondent violated certain provisions of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.). 


On December 13, 1965, respondent filed an answer in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearng Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of Washington with its principal office and 
place of busines located at Monroe, Washington. At all times 
material herein, respondent was a packer, within the meaning 
of the Act, engaged in the business of buying livestock, in com- 
merce, for slaughter at its plant located at said Monroe, Wash- 
ington. 


2. The following named stockyards are now and were at all 
times mentioned herein posted stockyards subject to the provisions 
of the Act: 
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Name of Stockyard Location 
Britton Brothers Snohomish Auction Snohomish, Washington 
Market 
Central Washington Livetsock Market, Quincy Washington 


Ine. 


3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for slaughter 


purposes and failed to pay, when due, the purchase price of such 
livestock. 


Date of Posted Stockyard No. of Head Amount of 
Purchase Where Purchased Purchased Purchase 
1965 
May 22 Central Washington Livestock 2 $ 55.83 
Market, Inc. 
22 - . 1 183.83 
29 . = 4 204.59 
June 10 Britton Brothers Snohomish 1 80.03 
Auction Market 
July 1 «“ «“ 1 99.20 
22 ” ” 8 535.40 
Aug. 12 - ’ 1 194.22 


4. During the period January 1, 1965, through August 28, 
1965, in connection with its business as a packer under the Act, 
respondent failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in 
its business. Respondent during such period failed to keep: (1) 
a general ledger of accounts showing assets, liabilities, income, 
expenses and net worth or capital, and (2) an accounts receivable 
subsidiary ledger. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 3, it is con- 
cluded that respondent has engaged in an unfair practice in 
commerce in violation of Section 202(a) of the Act (7 U.S.C. 192 
(a)), and section 201.48(b)) of the regulations (9 CFR 201.438 
(b)) and by reason of the facts set forth in finding of fact 4, 
it is concluded that respondent has violated section 401 of the 
Act (7 U.S.C. 221). Inasmuch as respondent has consented to 
the issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from failing to pay when 
due the purchase price of livestock purchased in commerce. 


Respondent shall keep accounts, records and memoranda which 
shall fully and correctly disclose all transactions involved in its 
business as a packer under the Act, including among other 
things; (1) a general ledger of accounts showing assets, liabili- 


ties, income, expenses and net worth or capital, and (2) a sub- 
sidiary ledger of accounts receivable. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 10,324) 


In re SMITH WALLER, d/b/a PLATEAU LIVESTOCK EXCHANGE. 
P&S Docket No. 3594. Decided January 24, 1966. 


Market agency—False weights—Suspension of registration—Consent 


Respondent is ordered to cease and desist from weighing livestock at false 
weights, causing entries to be made of such false weights in accounts 
and records, selling or paying consignors on the basis of false weights 
and failing to operate livestock scales properly, is ordered to issue 
scale tickets showing information required thereon by the regulations 
issued under the act, and is suspended as a registrant under the act for 
a period of 10 days. 

Mr. Ronald D. Cipolla for complainant. Mr. Millard V. Oakley, of Livings- 
ton, Tenn., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on September 23, 1965, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging that respondent vio- 
lated the Act and the regulations promulgated thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations, in 


various respects. 
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On January 5, 1966, at a hearing in Crossville, Tennessee, 
before Mr. John J. Curry, Office of Hearing Examiners, United 
States Department of Agriculture, respondent admitted the 
jurisdictional allegations of the complaint, neither admitted nor 
denied the remaining allegations set forth in the complaint, 
waived oral hearing and the report of the Hearing Examiner, 
and for the purposes of this proceeding, consented to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations set forth in the complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. Respondent, Smith Waller, whose address is Route 2, Box 
888, Lenoir City, Tennessee, is an individual doing business as 
Plateau Livestock Exchange. Respondent is now, and was at 


all times mentioned herein, engaged in the business of a market 
agency and dealer, and is now and was at all times material 
herein, registered with the Secretary under the Act as a market 
agency buying and selling livestock in commerce on a commission 
basis and as a dealer buying and selling livestock in commerce 
for his own account. 


2. Respondent now owns and operates, and at all times ma- 
terial herein owned and operated, the Plateau Livestock Exchange 
stockyard, Crossville, Tennessee, hereinafter referred to as the 
stockyard, which was at all times mentioned herein, and now is, 
a posted stockyard subject to the provisions of the Act. 


3. Respondent, on November 7, 1964, and July 24, 1965, in 
the transactions referred to in the tabulation below, in connec- 
tion with the weighing of livestock sold by respondent on a weight 
basis at the stockyard (1) weighed the livestock through his 
weighmaster employees at less than the true and correct weights 
of the livestock; (2) made entries in respondent’s accounts and 
records showing weights less than the true and correct weights 
of the livestock; and (3) paid the consignors of the livestock the 
proceeds resulting from the sale of the livestock on the basis of 
such incorrect weights. 
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November 7, 1964 


No. of Head 
Pen No. Tag No. and Kind Sale Weight Check Weight Difference i 
(Pounds) 
q 798 1 cow 1,150 1,170 20 ‘ 
q 838 1 cow 855 870 15 
5 820 1 calf 360 3875 15 
5 810 1 calf 356 370 15 \ 
4 781 1 calf 300 305 5 
4 791 1 calf 215 220 5 | 
4 780 1 calf 3875 880 5 ; 
6 773 1 calf 365 370 5 
6 736 1 calf 460 470 10 
July 24, 1965 
2 —_ 7 calves 1,485 1,490 5 
4 46 1 calf 300 305 5 
4 47 1 calf 320 345 25 
4 57 1 calf 355 365 10 


4. Respondent failed to indicate on the scale tickets issued, the 
name or initials of the weighmaster employee who weighed the 
livestock in connection with the sales transactions on July 24, 
1965, referred to in Finding of Fact 3 above. 


5. Respondent on November 7, 1964 and July 24, 1965, in 
connection with the weighing of livestock sold on a weight basis 
at the stockyard, failed to operate the livestock scale at the stock- 
yard in accordance with the INSTRUCTIONS FOR WEIGHING 
LIVESTOCK UNDER REGULATIONS OF THE PACKERS 
AND STOCKYARDS ACT issued on March 9, 1963, by the Pack- 
ers and Stockyards Division, in that respondent through his \ 
weighmaster employees, weighed livestock when said scale was 
not in balance. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has willfully violated sections 307, 312, and 401 of 
the Act (7 U.S.C. 208, 213, 221), and sections 201.55, 201.71, and 
201.73-1(e) (3) of the regulations (9 CFR 201.55, 201.71, 201.73- 


1(e) (3). 
By reason of the facts set forth in Finding of Fact 4 herein, 


respondent has willfully violated sections 307 and 312 of the Act, 
supra, and section 201.49 of the regulations (9 CFR 201.49). 
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By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has willfully violated sections 307 and 312 of the Act, 
supra, and sections 201.71 and 201.73-1(e) (3) of the regulations, 
supra. 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 


such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from engaging in the fol- 
lowing activities in commerce: 


(1) Weighing livestock at other than the true and correct 
weight ascertained in accordance with the weighing regulations 
under the Act; 


(2) Making or causing to be made entries in accounts and 
records required to be kept under the Act and the regulations 
showing weights less than the true and correct weights of the 
livestock ; 


(3) Selling any livestock or paying consignors the proceeds of 
the sale of livestock on the basis of false and incorrect weights; 


(4) Failing to operate livestock scales owned or controlled by 
respondent in accordance with the instructions for weighing 
livestock issued by the Packers and Stockyards Division. 


Respondent when weighing livestock for purposes of sale, shall 
make and issue a scale ticket which shall fully and accurately 
show all the information required by section 201.49 of the regu- 
lations (9 CFR 201.49). 


Respondent is suspended as a registrant under the Act for a 
period of 10 days, effective February 6, 1966, through February 
15, 1966. 


Copies hereof shall be served upon the parties and this order, 
except for the suspension of respondent’s registration, shall be- 
come effective on the sixth day after service hereof upon the 
respondent. 
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(No. 10,325) 


In re CHATTANOOGA UNION STOCK YARDS. P&S Docket No. 1598. 
Decided January 26, 1966. 


Continuation of rates and charges 


Respondent’s current schedule of rates and charges is continued in effect 
up to and including January 31, 1968. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on January 24, 1964 (23 
A.D. 104), authorizing assessment of the current temporary 
schedule of rates and charges to and including January 31, 1966, 
unless changed by further order before the latter date. 


By a petition filed on January 21, 1966, the respondent re- 
quested that the current temporary schedule of rates and charges 
be extended. 


Prior to the issuance of the order of January 24, 1964, authoriz- 
ing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the 
present petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or any rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Consumer and Mar- 
keting Service, by its attorney, filed an answer recommending 
that the petition be granted, and that the order to be issued 
remain in effect to and including January 31, 1968, unless modi- 
fied or extended by further order before that date. 


Since the parties are agreed, the petition is granted and the 
order of January 24, 1964, is continued in effect during the life 
of this order. 
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The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective on February 1, 1966. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on February 1, 1966, and re- 
main in effect to and including January 31, 1968, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,326) 


In re GIBSONBURG LIVESTOCK AUCTION, INC. P& S Docket No. 
3621. Decided January 26, 1966. 


Market agency—Shippers’ proceeds—Checks—Dealer registration 
and bond—Purchase price—Records—Insolvency—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
consignment proceeds checks, failing to remit consignment proceeds 
promptly, failing to pay purchase prices when due, misusing shippers’ 
proceeds, operating as a dealer without being registered and bonded and 
failing to maintain shippers’ proceeds account properly, is ordered to 
keep records that fully disclose all transactions in its market agency 
business and is suspended as a registrant for 90 days and thereafter 
until no longer insolvent. 


Mr. Samuel J. Harris for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


‘ 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed November 29, 1965, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
State Department of Agriculture, charging that respondent’s 
financial condition does not meet the requirements of the Act 
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(7 U.S.C. 204) and that respondent violated certain provisions 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On December 16, 1965, respondent filed an answer in which it 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the Complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Gibsonburg Livestock Auction, Inc., stockyard, Gibsonburg, 
Ohio, hereinafter referred to as the stockyard, is now, and was 
at all times mentioned herein, a posted stockyard subject to the 
provisions of the Act. 


2. Respondent, a corporation having a place of business at 
Gibsonburg, Ohio, is now, and was at all times mentioned herein, 
registered with the Secretary of Agriculture as a market agency 
under the Act. Respondent is now, and was at all times 
material herein, engaged in business as a market agency, selling 
livestock at the stockyard on a commission basis, and as a dealer, 
buying livestock in commerce for its own account. 


3. Respondent’s current liabilities presently exceed its current 
assets. As of September 30, 1965, respondent had current lia- 
bilities totaling $35,645.04 and current assets totaling $210.29, 
resulting in an excess of current liabilities over current assets 
of $35,434.75. 


4. Respondent, during the months of July and August 1965, 
used funds received as proceeds from the sale of livestock con- 
signed to it for sale on a commission basis at the stockyard for 
purposes of its own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers, thereby endangering the faithful and prompt account- 
ing therefor and payment of the portions thereof due to the 
owners or consignors of the livestock. As of September 30, 1965, 
respondent had outstanding checks in the amount of $7,768.12, 
and checks totaling $6,993.12 of said amount had been issued to 
consignors as payment of the net proceeds from the sale of con- 
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signed livestock. Respondent had, with which to offset such 
outstanding checks, a bank balance of $60.29, leaving a deficit 
balance of $7,707.83. 


5. Respondent, at the stockyard, on or about the dates and in 
the transactions listed below, sold livestock consigned to it for 
sale on a commission basis and, in connection with such trans- 
actions, issued checks to its consignors for the net proceeds from 
the sale of their livestock, which checks were returned unpaid 
by the bank upon which they were drawn because respondent’s 
account was closed. 






Date of Sale No. of Amount of 

1965 Consignor Head Sold Check 
July 13 Alfred Ernsthausen 2 hogs $112.25 
Aug. 17 Glen Conrad 5 hogs 269.06 
17 Eldon Dauterman 2 calves 60.82 

17 Dale Rhoda 2 pigs 23.28 

17 Fred Linke 3 cattle 754.50 
Aug. 24 Herb Garns 1 cow 119.79 
24 Don Swanger 2 hogs, 1 lamb 103.13 

24 M. E. Roush 1 cow 215.60 

24 Cc. J. Daniels 3 lamb 46.17 

24 Raymond Peppers 1 sow 45.43 


6. Respondent, as of the issuance date of the Complaint in this 
matter, had failed to pay consignors for the livestock sold in 
the transactions described and listed in Finding of Fact 5 above. 


7. Respondent, on or about the dates and in the transactions 
set forth below, operated as a livestock dealer as that term is 
defined in the Act, by engaging in the business of buying live- 
stock in commerce for its own account, without being registered 
with the Secretary of Agriculture as a dealer and without filing 
and maintaining a reasonable bond or its equivalent to cover 
such dealer operations. 


Date No. of Posted Stockyard Where 
1965 Head Purchased 
Aug. 16 24 Lugbill Brothers, Inc, $3,809.89 
23 24 Archbold, Ohio 3,830.90 
19 27 Etna-Bourbon Livestock Sales 5,260.76 
Etna-Bourbon, Indiana 
24 27 Walkerton Livestock Sales 6,058.41 


Walkerton, Indiana 


8. Respondent failed to pay when due the purchase price of 
the livestock referred to in Finding of Fact 7 above. 


54 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 25 A.D. 51 


9. Respondent, during the period from on or about August 28, 
1964, through on or about September 30, 1965, sold livestock on 
a commission basis at the stockyard, and, in connection there- 
with, failed to deposit the gross proceeds received from the sale 
of such livestock in a separate bank account designated as “Cus- 
todial Account for Shippers’ Proceeds” or by a similar identify- 
ing designation. 


10. Respondent, during the period from on or about January 
1, 1965, through September 30, 1965, in connection with its 
market agency operation under the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in its business. Respondent, during such 
period, failed to keep: (1) a general ledger of accounts showing 
assets, liabilities, income, expenses and net worth or capital; 
(2) copies of voided checks; and (3) periodic reconciliations 
of its bank account. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent is insolvent within the meaning of 
the Act (7 U.S.C. 204), and by reason of the facts set forth in 
Findings of Fact 4 through 10, it is concluded that respondent 
has wilfully violated sections 303, 307, 312(a) and 401 of the 
Act (7 U.S.C. 203, 208, 213(a), 221) and sections 201.10, 201.29, 
201.30, 201.40, 201.41, 201.42, and 201.43 of the regulations 
thereunder (9 CFR 201.10, 201.29, 201.30, 201.40, 201.41, 201.42, 
201.43). Inasmuch as complainant has recommended that the 
order consented to by respondent be issued, the order will be 
issued. 


ORDER 
Respondent shall cease and desist from: 


(1) issuing checks to consignors in payment of the net pro- 
seeds from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit in the bank upon which 
they are drawn to pay such checks; 


(2) failing to remit promptly to consignors the net proceeds 
derived from the sale in commerce of livestock on a commission 
basis; 


(3) failing to pay when due for livestock purchased in com- 
merce on a dealer basis; 
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(4) making such use of funds received as proceeds from the 
sale of livestock on a commission basis as would in any manner 
endanger or impair the prompt accounting therefor, and pay- 
ment of such portion thereof as may be due the consignor, shipper, 
or other person entitled thereto; 


(5) engaging in business as a dealer within the meaning of 
of the Act without registering with the Secretary of Agriculture 
as a dealer and without furnishing reasonable bond or its equiva- 
lent, as required by the Act and the regulations; and 


(6) failing to deposit the gross receipts received from the 
sale of livestock on a commsision basis in a separate bank ac- 
count designated as “Custodial Account for Shippers Proceeds,” 
or by some similar identifying designation, and failing to main- 
tain such account in conformity wth the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose ali transactions involved in its busi- 
ness as a market agency subject to the Act, including among 
other things: (1) a general ledger of accounts showing assets, 
liabilities, income, expenses and net worth or capital; (2) peri- 
odic reconciliations of bank accounts; and (3) voided checks 
and check stubs. 


Respondent is suspended as a registrant under the Act for a 
period of 90 days and thereafter until it demonstrates that it is 
no longer insolvent. When respondent demonstrates that it is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating the suspension after the 90-day period. 


This order shall become effective on the sixth day after serv- 
ice thereof upon respondent and copies hereof shall be served 
upon the parties. 


(No. 10,327) 


In re THE Sioux City STocK YARDS. P& S Docket No. 425. De- 
cided January 27, 1966. 


Modification of rates and charges 


Respondent is authorized to make the requested modification in its current 
schedule of rates and charges. 
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Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondent is 
now operating under an order issued on January 25, 1965 (24 
A.D, 63), authorizing assessment of the current temporary sched- 
ule of rates and charges to and including December 31, 1966, 
unless modified or extended by further order before the latter 
date. 


By a petition filed on December 20, 1965, the respondent re- 
quested authority to modify, as soon as possible, the current 
temporary schedule of rates and charges in certain respects. 


Notice of the petition and its contents was published in the 
Federal Register on January 13, 1966 (31 F.R. 460), and, al- 
though interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted, and that the order to be issued remain 
in effect to and including December 31, 1966, unless modified or 
extended by further order before that date. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on December 20, 1965, and to assess 
such current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 39 days. 
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This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including Decem- 
ber 31, 1966, unles modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,328) 


STERLING G. TIMMONS v. NORTH BLOOMFIELD LIVESTOCK AUC- 
TION. P&S Docket No. 3227. Decided January 27, 1966. 


Complaint not timely filed—Dismissal 


Complaint dismissed where not filed within 90 days after alleged cause of 
action accrues. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. On April 17, 1963, complainant filed a 
complaint alleging that: “The check issued in payment for veal 
calves was returned to us as having insufficient funds.” 


The proceeding was consolidated for oral hearing with other 
cases involving the North Bloomfield Livestock Auction. Oral 
hearings were held in Warren, Ohio, on February 1 and May 12, 
1965. 


Under the Act (7 U.S.C. 210), a reparation complaint must 
be filed within 90 days of the accrual of the cause of action to 
which it relates. The alleged cause of action arose in connection 
with a consignment of livestock to the North Bloomfield Live- 
stock Auction. The livestock was consigned by the complainant 
for sale on a commission basis for his account. The livestock was 
sold on January 3, 1963. Section 201.43 of the regulations (9 
CFR 201.43) provides that a market agency shall, before the 
close of the next business day following the sale of any livestock 
consigned to it for sale, remit to the consignor of the livestock 
the net proceeds of the sale. Accordingly, the alleged cause of 
action arose on January 4, 1963, which was more than 90 days 


prior to the filing of the reparation complaint. No facts were 
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established whhich would have tolled the running of the 90 day 
period provided for by the Act. Consequently, the complaint 
must be and is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,329) 


In re HUGH B. POWELL, d/b/a POWELL LIVESTOCK COMPANY, 
P&S Docket No. 3525. Decided January 28, 1966. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued effective October 15, 1965, suspend- 
ing respondent as a registrant under the Act until respondent | 
complies with the bonding requirements of the Act and the regu- 
lations issued thereunder. Complainant has now recommended 


as 


that a supplemental order be issued terminating the suspension 
of respondent as a registrant under the Act as respondent has 
furnished a bond which meets the requirements of the Act and 
the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order effective October 15, 1965, is hereby termi- 


nated. Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


(No. 10,330) 


In re St. PAUL UNION STOCKYARDS. P&S Docket No. 1211. De- 
cided January 28, 1966. 


Modification and continuation of rates and charges 


Respondent is authorized to modify its current schedule of rates and charges 


as requested and to assess such current schedule as so modified up to 
and including November 30, 1967. 
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Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent, 
which formerly was the St. Paul Union Stockyards Co., a corpor- 
ation, but which now is organized and known as the St. Paul 
Union Stockyards, a division of United Stockyards Corporation, 
is now operating under an order issued on November 7, 1962 
(21 A.D. 1216), which as modified by orders issued on March 5, 
1963 (22 A.D. 225) and November 3, 1964 (23 A.D. 1351), au- 
thorizes assessment of the current schedule of rates and charges. 


By a petition filed on December 27, 1965, the respondent re- 
quested authority to modify, as soon as possible, the current 
schedule of rates and charges in certain respects. Notice of the 
petition and its contents was published in the Federal Register 
on January 13, 1966 (31 F.R. 460), and interested persons were 
afforded an opportunity to indicate a desire to be heard in the 
matter. On January 24, 1966, a letter from a Mr. Allen Mumm 
of Hancock, Minnesota, was filed with the Hearing Clerk in which 
Mr. Mumm stated, in effect, that he thought the increases in the 
rates and charges were too high. 


The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer in which it is stated 
that an official of that Division contacted Mr. Mumm regarding 
his letter to the Hearing Clerk and Mr. Mumm indicated that he 
intended his letter merely as an expression of views and not as 
a complaint and that he did not desire a hearing on the matter. 
The answer goes on to state that after consideration of the letter 
from Mr. Mumm and an analysis of respondent’s petition in light 
of the data submitted to the Packers and Stockyards Division in 
connection therewith and of all other relevant data in the files 
of the Division, it is the view of the Division that the modifica- 
tions in the schedule of rates and charges requested by respond- 


ent’s petition are warranted. Accordingly, the Packers and Stock- 
yards Division, Consumer and Marketing Service recommends 


that the petition be granted, and that the order to be issued 


remain in effect to and including November 30, 1967, unless 
modified or extended by further order before that date. 
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In view of the above and since the parties are agreed, the 
respondent is authorized to modify the current schedule of rates 


and charges as requested in the petition filed on December 27, 
1965, and to assess such current schedule, as so modified, during 


the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 


effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 


less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 


Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including November 
80, 1967, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on September 10, 1963, and 
a formal complaint was filed on December 6, 1963. Complainant 
seeks an award of reparation in the amount of $2,100.28, the 
alleged unpaid balance of the total purchase price of one trailer- 
load of plums and one carload of peaches sold and delivered to 
respondent in August 1963. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on January 
20, 1964. A copy of the investigation report was served upon 
complainant on January 17, 1964. After obtaining an extension 
of time, respondent filed an answer on March 16, 1964, alleging 
that it had handled the shipments in question as a broker only, 
and denying any liability to complainant. By way of counter- 
claim respondent seeks an award of reparation in an unspecified 
amount as brokerage, at the rate of ten cents (10¢) per package, 
alleged to be due from complainant on other sales. 


Respondent requested an oral hearing, which was held at 
Fresno, California, on November 2, 1964. Both parties were rep- 
resented by counsel at the hearing. Complainant presented the 
testimony of three witnesses. Respondent presented the testi- 
mony of two witnesses. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Child Bros., Inc., is a corporation whose ad- 
dress is 730 Market Court, Los Angeles, California. At the time 
of the transactions involved herein, complainant was licensed 
under the act. 


2. Respondent, Lowell J. Schy Company, is a partnership 
composed of Lowell J. Schy and Clarence D. Solomon, whose ad- 
dress is 403 South Clovis Avenue, Fresno, California. At the 
time of the transactions involved herein, respondent was licensed 
under the act, or was subject to license. 


3. On or about August 3, 1963, in the course of interstate 
commerce, complainant sold respondent one trailerload of plums, 
consisting of 500 lugs of Red Roy plums and 1,200 lugs of Queen 
Ann plums, for a total agreed price of $3,505.00 f.o.b. Lindsay, 
California, for shipment to the David Pepper Co., Chicago, 
Illinois. 
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4. On August 3, 1963, acting in accordance with respondent’s 
instructions, complainant loaded and delivered to the Santa Fe 
Railway Company a “piggy back” trailer, SFTZ 40285, con- 
taining plums which met the specifications of the foregong con- 
tract. This trailer was thereafter placed on a flat car, AT 89070, 
and transported to the David Pepper Co., Chicago, Illinois. 


5. At time of shipment these plums were U.S. No. 1 and had 
been selected by respondent’s representative from a number of 
lots owned by complainant and stored in a cold storage ware- 
house at Lindsay, California. 


6. On August 8, 1963, the shipment arrived in Chicago, IIli- 
nois. On that date the David Pepper Co. unloaded 140 lugs of 
the Red Roy plums and 600 lugs of the Queen Ann plums at its 
place of business and sent the remainder of the load to the Fruit 
Auction Sales Company for sale at auction. At 9:00 a.m, on 
August 9, 1963, a Federal inspection was made of the 140 lugs of 
Red Roy plums and the 600 lugs of Queen Ann plums. The 
inspection certificate contained the following statement with re- 
spect to their condition: 


“Queen Ann lot: Mostly firm ripe, many ripe and generally 
having purple color. Average 2% damage by bruising 
throughout pack. Average 1% damaged by sunken, dis- 
colored areas. In most samples 2 to 4%, some none, average 
38% decay. Red Roy lot: Mostly ripe, some firm ripe and 
having reddish purple to purple color. Average 2% damaged 
by fresh skin breaks. In half of samples 6 to 10%, remain- 
der none, average 4% damaged by sunken shriveled discol- 
ored areas occurring over shoulders. Most samples 2 to 6%, 
many none, average 4% decay. Decay in each lot is mostly 
Blue Mold Rot, mostly early stages.” 


7. On August 9, 1963, David Pepper Co. notified respondent 
as to the results of this inspection. The inspected lots of plums 
were sold at auction on August 12, 1963. Thereafter, David 
Pepper Co. sent respondent $2,637.75, together with statement 
of account relating to the sale of these plums. 


8. In connection with this shipment, respondent has remitted 
to complainant only $2,467.75, the amount received from David 
Pepper Co., less its alleged brokerage of $170, computed at the 
rate of ten cents (10¢) per package. 
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9. On August 8, 1963, in the course of interstate commerce, 
complainant sold respondent one carload of Royal Faye Elberta 
peaches, consisting of 1,170 lugs, for a total agreed price of 
$2,298.00 f.o.b., Lindsay California for shipment to Howard 
Cohen, Newark, New Jersey. 


10. On August 8, 1963, acting in acordance with respondent’s 
instructions, complainant shipped, in car ART 31936, peaches 
meeting the specifications of the foregoing contract from Lind- 
say, California, to Howard Cohen, Newark, New Jersey. 


11. At time of shipment these peaches were U.S. No. 1 and 
had been selected by respondent’s representatives from a number 
of lots owned by complainant and stored in a cold storage ware- 
house at Lindsay, California. 


12. While car ART 31936 was in transit, it was diverted to 
New York City and arrived there August 15, 1963. The peaches 
were inspected before being unloaded by the National Inspection 
Service, New York City. The inspection certificate contains, 
among other things, the following statements: 


“Crosswise on bottoms Fence load. First 6 stacks each end 
shifted riding off cleats causing lugs to sink below load level, 
riding into cover. Load one end sunken up to 12” and other 
end up to 8”. During unloading noted 240 packs set aside 


with covers crushed in peaches bruised and damaged. 


“Yellowing to mostly yellow ground color. 20 to 95%, mostly 
50 to 60% soft bruise areas. Most of bruised areas show 
soft breakdown and bruising. 30% Firm ripe. 45% Full 


ripe and softening. Range 0 to 8%, average 3% decay.” 


13. Later, on the same day, after these peaches had been un- 
loaded, a Federal inspection was made with respect to 1,160 
lugs. The inspection certificate contains, among other things, the 


following statements: 


“Temperature of product: 56° F. 


* * * * 


“Condition: Mostly firm to firm ripe, some ripe. Ground 
color, Yellow. From 2 to 8% average 5% damage by bruis- 
ing scattered throughout pack and affecting ripe fruit. De- 


cay ranges from 2 to 8% averaging 4% Rhizopus Rot in all 
stages mostly early.” 
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14. Also, on the same day, Howard Cohen notified respondent 
as to the results of these inspections and proceeded to have the 
peaches in this shipment sold at auction. Thereafter, Howard 
Cohen sent to respondent $1,351.97, together with a statement 
of account relating to the sale of these peaches. 


15. Respondent has remitted to complainant only $1,234.97, 
the sum received from Howard Cohen on this shipment, less its 
alleged brokerage of $117, computed at the rate of ten cents 
(10¢) per package. 


16. The formal complaint was filed on December 6, 1963, 
which was within 9 months after the causes of action accrued 
The counterclaim was filed on March 16, 1964. 


CONCLUSIONS 


The primary issue here is whether respondent purchased the 
fruit in question, or merely negotiated the sale thereof as a 
broker. These transactions were handled by Mr, Roger Hendrix 
for complainant, and Mr. Lowell J. Schy for respondent. Both 


testified at the hearing. 


Mr. Hendrix testified that the fruit was purchased outright by 
respondent and there was no discussion of brokerage. He knew, 
he said, that the fruit was to be shipped to eastern buyers, but 
did not know the names of these buyers until he received instruc- 
tions from Mr. Schy as to how the bills of lading were to be pre- 
pared. Complainant’s president, Mr. Harold L. Child, testified 
that complainant had never used brokers, other than buying 
brokers, in the State of California. 


Copies of invoices covering each transaction, made out in re- 
spondent’s name and specifying the pertinent details, were re- 
ceived in evidence. Mr. Hendrix testfied that the originals of 
these invoices were mailed to respondent within a few days after 
the fruit was shipped. He further testified that respondent had 
at no time objected to the form of these invoices, and that com- 
plainant had never received from respondent a confirmation or 
memorandm of sale. 


Mr. Schy testified, on the other hand, that respondent never 
made purchases in its own name and that his arrangement with 
Mr. Hendrix called for complainant to invoice respondent at 10¢ 
per package less than the prices quoted to the eastern buyers, and 
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for respondent to invoice these buyers, collect the purchase price 
and, after deducting a fee of 10¢ per package, remit the balance 
to complainant. 


Respondent refers to the following portion of section 46.27 (a) 
of the regulations (7 CFR 46.27 (a) ): 


“Generally, the seller of the produce invoices the buyer, 
however, when there is a specific agreement between the 
broker and his principal, the seller invoices the broker who, 
in turn, invoices the buyer, collects, and remits to the seller.” 


Respondent seems to contend that it was acting in accordance 
with this provision. Section 46.27 is headed “Types of broker 
operations,” and describes a number of different ways in which 
brokers carry on their business operations. Nothing in the sen- 
tence quoted, or in the section as a whole, is decisive of the ques- 
tion whether respondent was in fact acting as a broker with 
respect to the two transactions here involved. 


Mr. Schy admitted that no confirmation or memoranda of sale 
had been prepared or sent to complainant as required by section 
46.28 of the regulations (7 CFR 46.28). He claimed he was un- 
aware of this requirement until it was brought to his attention 
by the Department’s investigator. It is interesting to note that 
Mr. Schy admitted to the investigator, and respondent’s records 
show, that memoranda of sale had been issued both before and 
after the transactions here involved. 


Respondent suggests that since it was not named as consignee 
in the bills of lading, this is a clear indication that it was acting 
as a broker and not as a purchaser. This is a factor for considera- 
tion, but in view of the fact that respondent instructed complain- 
ant as to the form in which these documents were to be prepared, 
it is not an important factor. More significant, it seems, is the 
fact that in disposing of this fruit, the consignees dealt with re- 
spondent, originally at least, as a principal and not as an agent 
of complainant. 


Thus, on September 5, 1963, the Outhous Produce Service, 
Chicago, Illinois, which David Pepper Co. had engaged to handle 
a railroad claim relating to another “piggy back” trailer trans- 
ported on car AT 89070, wrote to respondent as follows: 


“This shipment was delayed and considerable damage to 
each of the truck loads. The MDCX 1105 accepted and the 
F-40285R handled for your account by the David Pepper Co. 
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“It now appears that the David Pepper Company mailed 
to you the Paid Freight bill which we need for the claim. 
With your permission we would like to include with our 
claim the loss on F-40285R for your account. Please for- 
ward at your early convenience the original Bill of Lading, 
Paid Freight Bill and the Original USDA Inspection (if 
one was taken).” 


On September 24, 1963, the David Pepper Co. wired respondent 
as follows: 


“F40285-R—NINO PLUMS MAILING USDA TODAY— 
GOOD CLAIM POSSIBILITIES—HAVE CHILD’S BROS. 
MAIL BILL OF LADING AND ALL AXXX ALL PAPERS, 
SO OUR CLAIM-MAN CAN PROCEED WITH CLAIM 
FOR HIS ACCOUNT 


DAVID PEPPER CO SIDNEY PEPPER” 


This wire was sent after the informal complaint had been filed, 
and the record does not disclose respondent’s preceding communi- 
cation to the David Pepper Co. Nor did respondent put in evi- 
dence the statement of account which it received from the David 
Pepper Co. 


The statement of account prepared by Howard Cohen, a copy 
of which is attached as an exhibit to the report of investigation, 
recites that car ART 31396 was sold for the account of re- 
spondent. 


Careful consideration of the foregoing evidence and the record 
as a whole leads inevitably to the conclusion that in these trans- 
actions respondent must be regarded not as a broker but as a 
purchaser. 


Complainant contends that the fruit in each shipment was 
inspected and accepted by respondent immediately prior to 
shipment. If so, no implied warranty of suitable shipping condi- 
tion attached to these sales. The evidence, while not conclusive, 
tends to support complainant’s contention. But, assuming other- 
wise, we hold, as to each shipment, there was no breach of 
warranty of suitable shipping condition. Due to delay in transit, 
the plums were not handled under normal transportation service 
and conditions, and the peaches were not abnormally deteriorated 
on arrival (see Finding of Fact 13). 
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Respondent undertakes to bolster its position by asserting 


that complainant guaranteed the fruit would arrive in sound con- 
dition. There is no substantial evidence to support this assertion. 
Similarly, there is no substantial evidence to support respondent’s 
counterclaim against complainant for brokerage fees earned on 


other sales. 


Respondent’s failure to pay the balance due complainant in 
connection with these transactions is a violation of section 2 of 
the act. Complainant should be awarded reparation in the 
amount of $2,100.28, with interest. Respondent’s counterclaim 
should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,100.28, with interest there- 
on at the rate of 5 percent per annum from September 1, 1963, 


until paid. 


Respondent’s counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,332) 


S. L. DoUGLASS v. MICHAEL A. CoNN, INc. PACA Docket No. 
9289. Decided January 4, 1966. 


Warranties—Good condition on arrival—Suitable shipping condition— 
Failure to establish breach — 


Where respondent failed to prove breach of express warranty as to good 
condition on arrival or breach of suitable shipping condition, respective- 


ly for two shipments of plums, it is liable for contract prices thereof 
plus precooling charge on one of the shipments. 


Edman & Sanderson, of Fresno, Calif., for complainant. Mr. Leonard L. 
Coduti, of Kingsburg, Calif., for respondent. Mr. William L. Anderson, 


Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received July 29, 1963, and the 
formal complaint was filed October 7, 1963. Complainant seeks 
to recover $3,134.80, the alleged unpaid balance on two carloads 


of plums sold to respondent in June 1963, 


A copy of the formal complaint and the copy of the Depart- 
ment’s report of investigation were served upon respondent on 


November 2, 1963, On the same day, a copy of the report of in- 
vestigation was served upon complainant. Respondent filed an 
answer on November 18, 1963, admitting the sales in question, 


but denying further liability. The answer includes a counterclaim 
for $1,357.30, the damages allegedly sustained because 1,040 


crates of plums in one car and 187 crates of plums in the other 


car were not in suitable shipping condition and did not arrive in 
good and saleable conditon. 


Respondent requested an oral hearing which was held at 
Fresno, California, on October 12, 1964. Both parties were repre- 


sented by counsel at the hearing. Complainant appeared and 
testified. Respondent presented the testimory of three witnesses. 


Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Sidney Lanier Douglass, do- 
ing business as S. L. Douglass, whose address is P. O. Box 488, 


Exeter, California. At the time of the transactions involved 
herein, complainant was licensed under the act. 


2. Respondent, Michael A, Conn, Inc., is a corporation whose 
address is P. O. Box 337, Kingsburg, California. At the time of 


the transactions involved herein, respondent was licensed under 
the act. 


3. On or about June 21, 1963, in the course of interstate and 
foreign commerce, complainant sold to respondent one carload of 
Burmosa plums, U.S. No. 1, consisting of 1,040 crates, for a total 
agreed price of $2,756, f.o.b. Exeter, California for shipment to 
St. John, New Brunswick, Canada. At the time this sale was 
negotiated, complainant guaranteed that the plums would arrive 
at St. John in good condition. 
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4. A Federal certificate, covering inspection of these plums at 
shipping point on June 21, 1968, shows that they graded US. 
No. 1, and contains the following statement: “Mature, mostly 
firm, some firm ripe. Defects average within tolerance.” 


5. On June 21, 1963, complainant shipped, in car SFRD 17873, 
from Exeter, California, to respondent in St. John, New Bruns- 
wick, Canada, 1,040 crates of Burmosa plums. On the following 
day, respondent billed this car to The Willett Fruit Company, 
Limited, St. John, New Brunswick, Canada. 


6. While car SFRD 17873 was in transit, The Willett Fruit 
Company, Limited, ordered it stopped enroute at Moncton, New 
Brunswick, Canada, where it arrived at 7:25 p.m., June 30, 1963. 
The following day was a national holiday in Canada. 


7. On July 2, 1963, 440 crates of plums were unloaded from 
car SFRD 17873 and placed in storage at Moncton. At 2:50 
a.m, on July 3, 1963, this car, with the other 600 crates of plums, 
left Moncton and arrived at St. John at 6:20 a.m, on the same day. 


8. On July 4, 1963, respondent notified complainant that the 
plums showed some decay, but that it did not appear to be 
serious. The following day, or the day after, respondent advised 
complainant of the results of inspections made by the Canada 
Department of Agriculture on July 4, 1963, with respect to the 
condition of 166 crates of these plums stored in the cooler of 
The Willett Fruit Company, Limited, at Moncton, and 600 crates 
in car SFRD 17873 at St. John. The inspection certificate issued 
at Moncton shows the temperature of the product at the top and 
bottom of the layers to be 44° and the outside temperature as 
64°. The condition of the fruit reads: “Of fruit free from soft 
decay, firm ripe to ripe, mostly ripe. Soft decay by sizes is 4x4: 
range from 1% to 5%, average 3%. 4x25: range from 2% to 
13%, average 6%.” The inspection certificate issued at St. John, 
shows the temperature of the fruit to be 45° at the top of the 
load and 40° at the bottom, and an outside temperature of 60°. 
The condition of the fruit is certified as follows: “Plums free 
of decay are firm to fairly firm, generally fairly firm. Soft 
decay by sizes:..424’s average 5% ranging from nil to 16%. 
4x5’s average 5% ranging from nil to 14%.” 


9. On July 8, 1963, 461 crates of these plums were reinspected 
by the Canada Department of Agriculture for condition at ware- 
house of The Willett Fruit Company, Limited, at St. John. The 
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inspection certificate issued at that time shows the temperature 
of the fruit as 50° at the top and 43° at the bottom, and the 
following condition: “Plums free of decay are firm to fairly 
firm, generally fairly firm. Decay (soft) averages 12% ranging 
from nil to 27%. Cut samples show internal brownish discolora- 
tion averages 77%.” On the following day, 147 crates of these 
plums were reinspected for condition at the company’s warehouse 
in Moncton. The inspection certificate shows the product temper- 
ture as 40° at both the top and bottom, and the following condi- 
tion: “Plums free from soft decay are firm to fairly firm, gener- 
ally fairly firm. Soft decay by sizes: 475’s range from 7% to 
21% ; average 14%. 4x4 range from 5% to 20% average 13%. 
*Internal brownish discoloration by sizes: 475’s range from 79% 
to 93% average 86%. 4x74’s range from 80% to 95%, average 
87%. *See attached Plant Pathologist report.” 


10. The report of the Canada Department of Agriculture 
plant pathologist, dated June 9, 1963, reads as follows: 


“We have examined the Burmosa plums in the two boxes 
from S. L. Douglass, Exeter, California and we are of the 
opinion that they were exposed to freezing temperatures 
at some time after they were harvested. 


“They showed to varying degrees a watersoaked appear- 
ance of the flesh and after being left on a laboratory bench 
for about 15 minutes began to lose water excessively from 
their cut surfaces. The flesh was badly broken down after 
exposure overnight to room temperature of approximately 
68° F. 


“We know of no field condition which would affect plums 
in this way.” 


11. Respondent has paid no part of the agreed price of $2,756 
for the plums in car SFRD 17873. Most, it not all, of these 
plums were dumped. 


12. On June 22, 1963, in the course of interstate and foreign 
commerce, complainant sold to respondent one carload of plums, 
consisting of 137 crates of Burmosa plums and 903 crates of 
Santa Rosa plums, for agreed prices of $328.80 and $3,589.70, 
respectively, f.o.b. Exeter, California, plus $50 for precooling. 
The car was to be shipped to St. John, New Brunswick, Canada. 








74 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 25 A.D. 70 


13. On June 24, 1963, complainant shipped, in car SFRD 
19091, from Exeter, California, to respondent at St. John, 137 
crates of Burmosa plums and 903 crates of Santa Rosa plums. 
Thereafter, respondent billed this car to The Willett Fruit Com- 
pany, Limited, at St. John. The car arrived at St. John on July 
4, 1963, and the plums were unloaded and placed in storage 
there by The Willett Fruit Company, Limited. 


14. On July 9, 1963, 33 of the 137 crates of Burmosa plums 
shipped in this car were inspected by the Canadian Government 
at the warehouse of The Willett Fruit Company, Limited, in St. 
John. The inspection certificate shows the product temperature 
as 46° at the top and 44° at the bottom, and the following condi- 
tion: “Plums free of decay are firm to fairly firm, generally 
fairly firm. Soft decay averages 11%. Cut samples show inter- 
nal brownish discoloration averages 68%.” 


15. On July 19, 1963, respondent notified complainant that 
Burmosa plums in car SFRD 19091 were totally defective. Most, 
if not all, of these plums were dumped. 


16. Respondent has paid complainant the purchase price of 
$3,589.70 for the 903 crates of Santa Rosa plums in car SFRD 
19091, but has paid no part of the purchase price for the 137 
crates of Burmosa plums in this car, or the $50 precooling charge 
relating to the car. 


17. The formal complaint was filed October 7, 1963, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Respondent accepted the shipments in question by unloading 
them, and thereby became liable for the purchase prices and 
related charges, less the damages it may have sustained because 
of a breach by complainant of any express or implied warranties. 
Whelchel Produce Co. v. Rosenberg, 15 A.D. 452. Respondent has, 
of course, the burden of proving by a preponderance of the 
evidence any such breach and the resulting damages. C & S Pro- 
duce Co. v. L. N. Coxe, 8 A.D. 619. 


Respondent alleged that there was an express warranty that 
these plums would arrive at St. John, New Brunswick, Canada, 
in good and saleable condition and that complainant breached 
this warranty. Although denied by complainant, the evidence 
tends to support the existence of a warranty of good condition 
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on arrival, but only as to car SFRD 17873. Aside from this 
express warranty, there was a warranty of suitable shipping 
condition as to both cars in accordance with the regulations in 
effect at the times of the transactions. “Suitable shipping condi- 
dition” in relation to direct shipments, is defined in such regula- 
tions to mean that the commodity, at time of billing, is in a condi- 
tion which, if the shpment is handled under normal transporta- 
tion service and conditions, will assure delivery without abnormal 
deterioration at the contract destination agreed upon between 
the parties. 


Complainant takes the position that the transportation of the 
first car to St. John was not normal because it was held several 
days at Moncton and, therefore, the suitable shipping condition 
rule and the express warranty were not applicable to this ship- 
ment. Complainant also contends that, on the basis of the official 
inspections made on July 4 at Moncton and St. John, the plums 
in this car were not abnormally deteriorated on arrival and that 
inspections of both loads on July 8 and 9 were made too long 
after arrival to have any evidentiary value as to whether there 
was a breach of the warranty of suitable shipping condition or 
the express warranty. 


The evidence shows that car SFRD 17873 arrived at Moncton 
on the evening of June 30, a Sunday. Moncton is on the route 
to, and about 90 miles from St. John. Presumably, if the car 
had not been held at Moncton, it would have arrived at St. John 
the night of June 30 or the morning of July 1. The Willett Fruit 
Company, Limited, stated in a letter to respondent dated July 
31, 1963, that the Burmosa plums in both cars appeared to be 
perfect on arrival. Michael A. Conn, manager of respondent, 
testified that on July 4, the Willett Fruit Company, Limited, 
notified him that there was some slight decay in the Burmosa 
plums and that he told the company to obtain an official inspec- 
tion. The condition of the first load of plums shown by the 
Official inspections at both Moncton and St. John on July 4 is 
not convincing evidence that the plums were abnormally deteri- 
orated on June 30 or July 1. The official inspections of this car 
made on July 8 and 9 are too far removed from June 30 or 
July 1 to be of value in determining whether the plums were 
abnormally deteriorated on those dates. The same is true with 
respect to the evidence which shows that most of the Burmosa 
plums in the cars were dumped between July 10 and 25, 1963. It 
is concluded that respondent has failed to establish that com- 
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plainant breached the contract of June 21 with respect to the 
suitable shipping condition rule, or the express warranty or 
guarantee. 


As previously stated, The Willett Fruit Company, Limited, 
found the 137 crates of Burmosa plums in the second car to be 
perfect on arrival. There is no evidence that this company com- 
plained of these plums prior to the official inspections of July 9. 
The first complaint made by respondent to complainant as to 
these plums was in a letter dated July 19. The official inspection 
was made on July 9 five days after arrival and covered only 33 
crates. On the basis of the evidence, it is concluded that com- 
plainant has also failed to sustain the burden of proving lack of 
suitable shipping conditon in connection with the Burmosa plums 
in car SFRD 19091. 


Respondent refers to section 1735 of the Civil Code of Cali- 
fornia concerning implied warranties of quality amd contends 
that this section was breached (1) because the plums had an 
inherent weakness, or (2) because they were frozen or chilled 
prior to shipment. Respondent cites A. J. Conroy, Inc. v. Weyl- 
Zuckerman & Co., 39 F. Supp. 784 (1941), which held that there 
was a breach of section 1735(1) where the commodity had a 
disease of field origin which did not manifest itself until after 
shipment. 


There is no evidence that the plums had an inherent weakness 
at the time of shipment and the weight of evidence indicates that 
they were not frozen or chilled prior to shipment. Martin Shutt, 
respondent’s salesman, testified that “chilled” means partially 
frozen. The pathologist’s report suggests that the plums were 
subjected to freezing temperatures sometime after they were 
harvested. Respondent notes that these plums could have been 
in cold storage anywhere from 14 to 17 days prior to shipment, 
and claims that they were exposed to freezing temperatures on 
numerous occasions during this period. In contrast,. respondent 
points out that the Santa Rosa plums, which arrived in good 
condition, were in storage 6 days or less. Complainant’s records 
show that over 6,000 crates of Burmosa plums were received and 
packed at his storage plant between June 6 and 15, but do not 
show the packing dates of those involved herein. Complainant’s 
witnesses testified that complainant’s practice is to sell first the 
plums packed first and that at no time did the temperature in his 
storage rooms drop below 32°. Agriculture Hand Book No. 66, 





DOUGLASS v. CONN 77 
Cite as 25 A.D. 70 


The Commercial Storage of Fruits, Vegetables, and Florist, and 
Nursery Stocks, introduced into evidence by reference, gives the 
average freezing temperature for plums as 28°. There are state- 
ments in this publication that suggest the major difficulty here, 
internal discoloration, arose not from freezing or chilling but as 
the normal result of storage and aging. In this event, the loss 
therefrom is the responsibility of respondent. On page 29 it is 
stated, in part, as follows: 


“Plums and prunes (fresh) are not stored extensively and 
are not adapted to long cold storage. The storage period, at 
31° to 32° F, ranges from 3 to 4 weeks, depending on the 
variety. After that time the soft-fleshed varieties are likely 
to become too soft for commercial handling and may suffer 
somewhat from breakdown, darkening of the flesh, and loss 
of flavor .... At a temperature of 32° F, 2 weeks is about 
the maximum cold-storage period for this fruit if a shipping 
period is necessary before it goes on the market . . . Fresh 
prunes shipped out of storage at shipping point cannot 
safely be stored again after arrival at eastern markets... .” 


Respondent’s place of business is only about 30 miles from that 
of complainant, Michael A. Conn, respondent’s sales manager, 
and the one who negotiated the contracts with Roy Wylie, com- 
plainant’s sales manager, must have known at the time of the 
negotiations the approximate dates the Burmosa plums were 
picked and placed in storage. In fact, Martin Shutt, respondent’s 
salesman, who participated in the negotiations, testified that he 
requested Conn to ask for a guarantee of good condition on 
arrival because the plums probably had been in storage for two 
or three weeks and would be in transit 9 to 12 days. 


From the foregoing it is concluded that respondent has failed 
to establish the breach of any express or implied warranty. Ac- 
cordingly, respondent’s failure to pay the agreed purchase prices 
for the Burmosa plums in the two shipments here involved, and 
the precooling charge rélating to the second shipment, con- 
stitutes a violation of section 2 of the act. Complainant is, there- 
fore, entitled to a reparation award in the amount of $3,134.80, 
plus interest, and respondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, the sum of $3,134.80, plus interest 
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thereon at the rate of 5 percent per annum from August 1, 1963, 
until paid. 


Respondent’s counterclaim is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No, 10,333) 


INTERNATIONAL MARKETING SERVICE, LIMITED v. PACMARINE 
Propucts Co., Inc. PACA Docket No. 9567. Decided January 
4, 1966. 


Joint venture—Rescission—Unsubstantiated expenses and losses— 
Evidence—Fraud 


Rescission of joint venture agreement justified where partner failed to ship 
garlic per agreement and, in any event, unsubstantiated expenses and 
losses of complainant partner not allowed. Respondent liable to other 
joint venturer in accordance with original accounting as respondent’s 
retraction of liability based on affidavit erroneously admitted into evi- 
dence and lacking in probative value disallowed. Counterclaim based on 
fraud dismissed. 


Cally & Cally, of New York, N. Y., for complainant. Gottlieb & Schiff, of 
New York, N. Y., for respondent. Mr. James A. O’Donnell, Presiding 
Officer. 


Decision by Thomas J, Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion in the amount of $28,044 from respondent in connection 
with a joint venture involving garlic grown in Guatemala for 
shipment in foreign commerce to the United States. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and re- 
spondent filed an answer thereto. The answer contained three 
counterclaims totaling $36,766.57. At the request of respondent 
an oral hearing was held at New York City on January 22, and 
February 4 and 5, 1965. Five witnesses appeared and testified, 
one for complainant and four for respondent. Each party was 
represented by counsel and each party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, International Marketing Service, Limited, is 


an unincorporated association whose address is Apartado 2265, 
San Jose, Costa Rica, Central America. At the time of the 


transactions involved herein, complainant was not licensed under 
the act. 


2. Respondent, Pacmarine Products Co., Inc., is a corporation 
whose address is 850 Third Avenue, New York, New York. At 


the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about February 12, 1963, complainant, through its 
president and general manager, Richard Peluso, entered into a 
joint venture with respondent, through its import manager, 
Robert Silver, pursuant to which complainant was to purchase 
approximately 600,000 to 800,000 pounds of the 1963 production 
of Guatemalan garlic for shipment to respondent in the United 
States for sale. Under the terms of this agreement, it was 
understood that a major portion, or some 80%, of the garlic 
was to be shipped to respondent by complainant not later than 
the latter part of March 1963, with the remaining 20% to be 
shipped by late May 1963. The parties agreed to a joint cost, 
CIF Miami, of 25 cents per pound for garlic of 4 to 5% centi- 
meters in size, and approximately 1714 cents per pound for 
garlic under 4 centimeters in size, all the garlic to be packed in 
new wooden boxes, each containing 30 pounds net weight. It was 
also agreed that respondent would open a letter of credit in 
favor of complainant for approximately one-half of the cost of 
the garlic, f.o.b. Guatemala, and that respondent would pay the 
cost of freight from Guatemala to United States ports, as well 
as any other incidental expenses involved in the ultimate sale 
of the garlic. It was further agreed that following the final sale 
of each shipment of garlic, a written statement would be pre- 
pared by respondent to show total costs incurred and profits 
realized, if any. Finally,’it was agreed that the parties would 
share equally in the profits or losses which might result from the 
venture. 


4. By irrevocable letter of credit No. 33777, dated February 
14, 1963, respondent made available to complainant $30,000 to 
cover 100% of the invoice value of 300,000 pounds of Guatemalan 
garlic, 1963 crop. It was further provided in the letter of credit 
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that the garlic, when shipped, was to be described, in pertinent 
part, in the invoice as fololws: 


Sizes: 4 to 41% centimeters 
41% to 5 centimeters 
5 centimeters and up 


Packing: 30 pounds net weight wood crates. 
Prices: $.10 per pound, F.0.B. Central Amercan Port 
Documents Required: Commercia) Invoice. 
Packing List. 
Shipment: Through June 1, 1963. 


5. On March 25, 1963, at 8:17 p.m., complainant sent the 
following cable to respondent, which was received at 11:39 that 


same night: 
“SHIPPED TODAY 1200 CASES MANIFEST AS FOL- 
LOWS EXTRAGIANTS 4 GIANTS 109 EXTRAFLOWER 
247 FLOWER 549 XX291” 


6. On or about March 26, 1963, Via Coordinated Carribbean 
Transport, Inc., complainant shipped from Puerto Barrios, 
Guatemala, to respondent, in New York City, by way of Miami, 
Florida, 1,200 crates of garlic packed in 30-pound net weight new 


wooden boxes, as follows: 








Net 
No. Boxes Pounds Classification 
4 120 Extra Giants 
109 3,270 Giants 
247 7,410 Extra Flower 
549 16,470 Flower 
291 8,730 xXx 
1,200 36,000 


7. During the interval of time elapsing between the making 


of the joint venture agreement on February 12 and the shipping 
of the 1,200 cases of garlic on March 26, numerous communica- ° 


tions by means of letters and cables had been exchanged between 
the parties. Respondent, in its messages of February 18 and 26, 
and March 1 and 14 to complainant, was urging prompt shipment 
of the garlic so that the venture could take advantage of the 
strong market for garlic existing in New York City at that time. 
Respondent also was attempting to get complainant to give defi- 
nite information regarding the times when shipments in future 
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might be expected so that respondent might have a basis for 
negotiating contracts of sales in the New York market with 
prospective buyers. Respondent, in these communications, ad- 
vised complainant that the market was then strong but that the 
daily arrival of Mexican garlic was expected to have a weakening 
influence on the market prices which might be gotten for Guate- 
malan garlic. Complainant, on February 22, 1963, and in re- 
sponse to these queries by respondent, advised respondent by 
letter that the shipments of garlic should be starting immediately 
and that shipment of two carloads might be made within the 
next week. Later, however, by letter dated March 6, 1963, com- 
plainant explained the delay in shipping as being due to the fact 
that complainant was not satisfied that the garlic was sufficiently 
dry to withstand shipment. 


8. On or about April 3, 1963, complainant’s Peluso arrived in 
New York City and went to respondent’s offices. Peluso met with 
respondent’s Robert Silver and Sidney Weiss at this time and 
a discussion arose as to the demand on the New York market at 
this time for Guatemalan garlic. Later that evening, the three 
visited the Washington Street Produce Market in New York City 
to check on the quantities of garlic available, and returned to 
respondent’s offices in the early hours of April 4. In the dis- 
cussion that followed, respondent’s Silver expressed the opinion 
that there was no longer any demand for Guatemalan garlic in 
New York City and informed Peluso that the joint venture was 
terminated as of that date. 


9. The 1,200 cases of garlic shipped by complainant from 
Guatemala on March 26 arrived in New York City on or about 
April 8, 1963. This was the first and only shipment of garlic, 
excluding samples, which was made by complainant to respond- 


ent under the joint venture agreement. Complainant, in connec- 
tion with this shipment, presented to the paying bank in San- 


Jose, Costa Rica, all documents required under the letter of 
Credit No. 33777, including a packing list and two commercial 
invoices, which presentment was honored by such bank for the 
1,200 cases of garlic. 


10. On August 6, 1963, respondent transmitted to complainant 
an accounting for the 1,200 cases of garlic handled by respondent 
on a joint account basis, showing $676.60 as being due com- 
plainant therefrom. 
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11. On October 5, 1963, complainant forwarded to respondent 
a statement of final liquidation purporting to cover 400,000 pounds 
of Guatemalan garlic, sizes 4 centimeters and up, and 200,000 
pounds of Guatemalan garlic, of sizes under 4 centimeters, which 
complainant allegedly had purchased for the joint venture and 
which allegedly had been resold by complainant at a joint total 
loss of $56,088.00. 


12. An informal complaint was filed on October 18, 1963, 


which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


The facts and circumstances of this case, as reflected in the 
record before us, appear to be as follows: During January 1963, 
complainant’s Peluso telephoned respondent firm and talked with 
its Executive Vice President, Wah Chin. Peluso told Chin that 
there was then available to him (Peluso) in Guatemala some 600,- 
000 to 800,000 pounds of garlic and he wondered if respondent 
would care to attempt to market this commodity in New York City 
on a joint venture basis. Chin was undecided, explaining to Peluso 
that respondent knew nothing of garlic or its merchandising 
potential, but would consider the matter and call him back. 
Chin then turned the matter over to respondent’s import man- 
ager, Robert Silver, who conducted a preliminary market survey. 
Silver, in his survey, found the market for garlic very good. This 
was due primarily to the fact that Mexican garlic, which usually 
dominated the market during February and March, was arriving 
in very limited quantities due to an unusually severe and un- 
favorable season that year. The comparative lack of garlic on 
the market at this time thus created a strong demand for the 
product, of which fact complainant was. apparently aware at 
the time of initiating contact with respondent relative to this 
joint venture. Although the parties agreed that New York City 
buyers were not generally familiar with Guatemalan garlic, 
Silver considered that the scarcity of garlic of any sort on the 
market would make this the logical time to merchandise the 
Guatemalan garlic, to assure it a favorable reception. which it 
probably would otherwise not receive under ordinary conditions 
of competition when better-known and more familiar varieties 
of garlic were on the market. Under these circumstances, Silver 
recommended that respondent enter into the joint venture with 
Peluso, which was done. 
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Judging from the testimony of respondent’s witnesses at the 
oral hearing, as well as the documentary evidence contained in 
the record, it appears that respondent was led to believe that 
complainant was in a position to make shipments of garlic to 
respondent as soon as the joint venture agreement was concluded 
on February 12. On the contrary, however, and despite the 
urgent requests of respondent during February and March for 
shipments from Guatemala, the first quantity of garlic was not 
billed out to respondent by complainant until March 27. Com- 
plainant explains that this period of time during February and 
March 1963 was being used to dry the garlic for shipment. Mean- 
while between the time of the making of the joint venture agree- 
ment of February 12 and the receipt of the 1,200 boxes of garlic 
on April 8, the market was steadily declining due to quantities 
of garlic coming in from other sources, chiefly Mexico. Testi- 
mony of witnesses at the oral hearing brought out the fact that 
when Peluso, Silver and Weiss visited the Washington Street 
Market on April 3, they were told that the market for garlic 
was “dead.” It was early the following morning, April 4, fol- 
lowing the visit to the market, that Silver informed Peluso that 
the joint venture was rescinded, as far as respondent was con- 
cerned. 


This brings us to the nub of the case, for complainant’s action 
is grounded on its allegation that respondent refused to authorize 
complainant to bill out any shipments of garlic to it, after the 
confrontation of Peluso and Silver on April 4, in breach of the 
joint venture agreement of February 12, and to complainant’s 
damage. Respondent defends its position, in part, by alleging 
that complainant was to have shipped a large majority, or some 
80%, of the garlic between the dates of February 12 and March 
31, to take advantage of the high prices then prevailing on the 
market, with the remaining 20% to be shipped by late May 1963. 
Respondent contends that complainant not only failed to live up 
to its commitment with respect to the shipping times agreed 
upon, but that by its actions prevented the joint venture from 
taking advantage of the market conditions that then existed, 
which was the basic purpose for which the venture was formed. 
Respondent thus argues that it was justified in withdrawing 
from the joint agreement. 


We think the evidence favors respondent’s version of the 
facts, and conclude that complainant was required to ship not 
less than three-quarters of the garlic under consideration to re- 
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spondent by March 31, 1963. When complainant failed to do this, 
then it failed in its duty as a joint partner, and the joint venture 
failed in its purpose to realize the profits it might have made 
on the strong markets of February and March. Accordingly, 
we conclude that under all the circumstances respondent was 
entitled to withdraw from the joint venture and to refuse to per- 
form further in connection with the joint venture agreement, and 
that such refusal was not a violation of section 2 of the act. J. J. 
Evans Marketing Agency, Inc. v. Chester Franzell & Company, 
5 A.D. 185. We further conclude that respondent’s liability to 
complainant was thus limited to accounting for the 1,200 boxes 
of garlic, which it admits receiving and for which it admits 
owing complainant $676.60. 

But even if this defense set forth above were not available to 
respondent, we think that it would prevail on yet another ground, 
to wit: a lack of proof by complainant regarding its alleged 
losses resulting from the claimed purchase and disposition of 
the garlic acquired for the joint venture. In a joint venture, 
which is in the nature of a partnership, each of the parties to 
the agreement is entitled to full disclosure from the other of all 
material facts concerning the handling of produce. Heggblade 
Marguleas Company v. Peter Martori’s Sons, Inc., 4 A.D. 323. 
Such disclosure, in our view, would here include complete and 
detailed information and records of all purchases and sales 
made by complainant for and on behalf of the joint venture. 
In the record before us, however, we have only an unverified 
liquidation statement prepared by an unidentified accountant 
from whom we have no testimony, either orally or by deposition. 
While complainant offers other evidence in seeking to show the 
actual purchase and sale of the claimed quantity of garlic, in 
sum total it is insufficient to support complainant’s alleged losses, 
for which it seeks contributon from respondent. Accordingly, we 
find no merit in complainant’s claim against respondent, with 
the exception of that part of the claim dealing with the 1,200 
boxes of garlic shipped to respondent on March 27, 1963, for 
which respondent (as we have already said) admits liability of 
$676.60. 

In passing, we would like to make reference to the so-called 
“Dawe Statement” offered by respondent and accepted in evidence 
over complainant’s objection. Without going into detail regard- 
ing the contents or nature of the document, we conclude that the 
action of the presiding officer in receiving the Dawe Statement 
in evidence, over the objection of complainant, was in error. 
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Not only was this statement made in affidavit form, with no 
chance for cross examination by opposing counsel, but it appears 
also that the affiant had no actual knowledge of the alleged facts 
set forth therein. The Dawe Statement, therefore, has received 
no consideration as evidence in rendering this decision. 


There remains for detailed discussion the monetary liability 
of respondent to complainant for the March 26th shipment of 
1,200 cases of garlic, all of which were received and accepted 
by respondent, and 291 cases of which contained garlic under 
four centimeters in size. In a liquidation statement sent to com- 
plainant under date of August 6, 1963, respondent shows the 
sum of $676.60 as being the total amount due complainant on 
this shipment. Complainant took exception to respondent’s 
accounting and, in a letter to respondent on August 12, 1963, 
complainant submitted an analysis of respondent’s statement 
from which the sum of $1,169.41 was shown as being due com- 
plainant. Neither of these statements is supported by proper 
records, such as receipts or cancelled checks, to establish all of 
the expenses each party claims to have incurred in connection 
with this joint venture transaction. Since these expenses form 
the basis of each party’s claim in this particular transaction, 
and each is questioning the expenses claimed by the other, the 
burden of proving the amount of such expenses rests upon both 
parties, and neither of the parties has sustained its burden. 
Without these figures it is impossible to calculate the losses of 
the parties, if any, resulting from this joint venture transaction. 


Ordinarily, where parties fail to prove expenses claimed to 
have been expended in connection with a joint venture, it would 
be our conclusion that the complaint and counterclaim should be 
dismissed. Here, however, respondent acknowledges the sum of 
$676.60 as being due and owing to complainant. Respondent 
attempts to retract this admission of liability in its brief and 
computes an amount of $121.21 as being due respondent from 
complainant. In arriving at this figure, respondent relies in 
part upon price information contained in the Dawe Statement. 
That statement, however is without weight as evidence and we 
have so ruled above. Accordingly, respondent’s claim for relief 
should be denied. 


Respondent, in its answer, has filed a counterclaim for items 
totaling $36,766.57. Of this amount $36,000 is requested as 
damages by respondent, on the ground that complainant fraudu- 
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lently represented to respondent that it could obtain and ship the 
600,000 to 800,000 pounds of Guatemalan garlic which was the 
subject of the joint venture agreement, when such allegedly was 
not the case. Respondent also, in its counterclaim, has requested 
an award of $766.57, representing sums of money advanced to, 
or paid out on behalf of, complainant’s Peluso. 


The charge of fraud is an affirmative defense, to be established 
by a preponderance of the evidence by the moving party, re- 
spondent here. From the evidence before us, we conclude that 
respondent has failed to support that charge, for we are not 
convinced that complainant’s representations were made with 
the intent to deceive respondent. We likewise conclude that re- 
spondent has failed to sustain its request for the various sums 
of money, totaling $766.57, which it claims to have expended as 
cash advances, payment of hotel bills, etc. for Peluso, for no 
testimony was given at the hearing in connection with these 
items, and no documentary evidence bearing on this issue was 
submitted at that time. 


We conclude that the parties entered into a joint agreement 
pursuant to which respondent disposed of the 1,200 cases of 
garlic in controversy. Respondent’s failure to pay the sum ad- 
mittedly due $676.60, in connection with this transaction is a 
violation of section 2 of the act. Reparation in that amount, plus 
interest, should be awarded to complainant. Since respondent 
has failed to prove that complainant is liable to respondent on 
the basis of any of the allegations set forth in respondent’s 
counterclaim, the counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $676.60, with interest thereon 
at the rate of 5 percent per annum from September 1, 1963, 
until paid. 


The counterclaims are hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 10,334) 


In re TURNER PRODUCE Co., INC. PACA Docket No. 9920. De- 
cided January 7, 1966. 


Failure to pay promptly—Revocation of License 


Respondent’s failures to pay promptly for produce purchased and brokerage 
fees earned in connection with produce purchased on its behalf consti- 
tute violations of the act for which its license is revoked. 


Miss Daphne M. Anderson for complainant. Mr. William B. Roman, Miami, 
Fla., for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed September 27, 1965, by 
the Director, Fruit and Vegetable Division, Consumer and Mar- 
keting Service, United States Department of Agriculture. It is 
alleged in the complaint that respondent repeatedly violated 
section 2 of the act (7 U.S.C. 499b) by failing to make payment 
promptly and in full for numerous shipments of perishable agri- 
cultural commodities purchased or received on consignment in 
interstate or foreign commerce and by failing to pay promptly 
and in full brokerage fees earned in connection with purchases 
of perishable agricultural commodities in interstate commerce 
on respondent’s behalf. A copy of the complaint and a copy of 
the rules of practice were served upon respondent, 


On October 20, 1965, respondent filed an answer, in part, ad- 
mitting the transactions alleged in the complaint but denying, 
in effect, a failure to remit net consignment proceeds to con- 
signors as alleged in the complaint. Respondent further alleged 
that it distributed to its creditors, including those set forth in 
the complaint, 35 percent of the amount owing thereto. On 
October 28, 1965, complainant moved to delete from the complaint 
those paragraphs dealing with consignment transactions and 
for the issuance of an order by the hearing examiner without 
further investigation or hearing pursuant to section 47.30(c) 
of the rules of practice (7 CFR 47.30(c)) on the basis of respond- 
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ent’s admissions contained in its answer.1 Mr. Jack W. Bain, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Apriculture, granted complainant’s requests and 
gave respondent additional time to file a further answer. 
Respondent failed to do so. On December 16, 1965, the hearing 
examiner filed a report pursuant to section 47.30(c) of the rules 
of practice recommending that respondent be found to have vio- 
lated the act as charged and that its license under the act be 
revoked. Respondent filed exceptions to the hearing examiner’s 
report. 


FINDINGS OF FACT 


1. Respondent, Turner Produce Co., Inc., is a corporation or- 
ganized and existing under the laws of the State of Florida whose 
address at the time of transactions involved herein was 2140 
N.W. 12th Avenue, Miami, Florida. The officers, directors and 
stockholders of respondent corporation are Archie J. Thornton, 
president, director and owner of 51 percent of the stock, Marion 
Thornton, vice-president and director, Garth L. Wise, secretary- 
treasurer and director, and Carolyn T. Vaughn, Lillian T. 
Graham, and Marie Ledlow Doeg, each owner of 1614 percent 
of the stock. 


2. Pursuant to the licensing provisions of the act, license No. 
142591 was issued to respondent November 4, 1952, and was 
renewed annually until November 4, 1965. Such license was sus- 
pended automatically June 15, 1965, when respondent failed to 
pay a reparation award issued against it in PACA Docket No. 
9768. 


3. During the period June 3 through September 19, 1963, 
Salisch Co., Inc., El Centro, California. (now Salisch Produce 
Co., Inc., Yuma, Arizona), negotiated on behalf of respondent 
the purchase of 15 carloads of perishable agricultural commmodi- 
ties in interstate commerce and earned brokerage fees in the 
total amount of $450 and during the period November 9 through 
18, 1964, Anthony Scotto Co., New York, New York, negotiated 
on behalf of respondent the purchase of 4 lots of perishable agri- 
cultural commodities in interstate commerce and earned broker- 
age fees in the total amount of $85. These brokerage fees had not 
been paid the brokers as of February 1, 1965. 


1In view of complainant’s request for the issuance of a report pursuant to section 47.30(c), 
complainant is deemed to have admitted the material affirmative matters set forth in the 
answer not dealing with consignment transactions. 
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4. During the period July 1962 through January 1965, re- 
spondent purchased, received and accepted 146 lots of perishable 
agricultural commodities from 66 shippers in interstate or 
foreign commerce and has failed, refused and neglected to make 
payment of the agreed purchase prices thereof or the balances due 
of such prices, as of February 1, 1965. Since that date, respond- 
ent has made partial payment of 35 percent to each such shipper 
and the brokers listed in Finding of Fact 3. The remaining bal- 
ance due thereto has not been paid and a substantial total amount 
remains owing. 


5. On March 12, 1965, respondent was afforded the oppor- 
tunity to demonstrate or achieve compliance with all require- 
ments of the act relating to the transactions included herein. Re- 
spondent has failed to do so. 


CONCLUSIONS 


Respondent’s many failures to pay promptly and in full for 
numerous shipments of perishable agricultural commodities pur- 
chased and received in interstate or foreign commerce, as set 
forth in Finding of Fact 4, and its failures to pay promptly and 
in full brokerage fees earned in connection with purchases of 
perishable agricultural commodities in interstate commerce on 
its behalf, as set forth in Findings of Fact 3 and 4, constitute 
repeated and flagrant violations of section 2 of the act (7 U.S.C. 
499b). See e.g. In re Domenic Bisesi, trading as Bisesi Fruit 
Company, 17 A.D, 159 (1958) ; In re Orrell’s Produce Company, 
16 A.D. 830 (1957). We are of the opinion that by reason thereof, 
respondent’s license should be revoked pursuant to section 8(a) 
of the act (7 U.S.C. 499h (a)). See, e.g. In re Raymond Klein, 
d/b/a Klein’s Celery, 15 A.D. 1152 (1956) ; In re Nate Rosenthal, 
15 A, D. 441 (1956) ; In re Southern Transportation Company, 12 
A.D. 743 (1953). 


Respondent, in its exceptions, contends that such sanction may 
not be ordered herein as its license terminated and is no longer 
in effect. We cannot agree that the termination of a license after 
a disciplinary preceeding has commenced renders moot the issue 
of revocation or that authority is lacking to enter an order of 
revocation under these circumstances. See, Jn re Cloud and Hat- 
ton Brokerage, 18 A.D. 547 (1959) and cases cited therein. 
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ORDER 
Any license held by respondent under the act is hereby revoked. 


This order shall become effective on the 15th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,335) 


In re LouIS Zwick & SON. PACA Docket No. 9910. Decided 
January 12, 1966. 


Failure to pay promptly—Repeated and flagrant violations—Publication 
of facts 


Respondent’s failures to pay promptly the net proceeds from sale of produce 
in interstate commerce on joint account, the purchase prices of produce 
bought in such commerce, brokerage fees earned in connection with the 
negotiation of purchases on its behalf and in other transactions con- 
stitute repeated and flagrant violations of the act. As respondent’s 
license terminated prior to institution of this proceeding the suspension 
or revocation thereof is not ordered but the facts and circumstances of 
the violations found herein shall be published. 

Miss Daphne M. Anderson for complainant. Slavin & Carr, of New York, 

N. Y., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), the parties filed a stipulation in which they stipulated and 
agreed as to the facts and evidence herein and waived oral 


hearing and the issuance of a hearing examiner’s report. The 


parties were given the opportunity to file briefs herein but they 
waived the filing of briefs and oral argument. A _ tentative 
decision and order was issued December 13, 1965, by the Judicial 


Officer to afford the parties an opportunity to file exceptions 
thereto. Respondent and complainant filed exceptions to the 
tentative decision and order. 

Respondent objects to the characterization in the Conclusions 


contained in the tentative decision and order of the transactions 
set forth in Findings of Fact 5, 6, 7, 9 and 10 thereof as con- 
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signments (See footnote 2 of tentative decision and order). 
Respondent contends that “‘any reference in the tentative decision 
and order to consignment shipments violates the language, the 
spirit and the intent of the stipulation.’’ Complainant, in effect, 
agrees with respondent’s position in this regard. In order to 
effectuate the stipulation of the parties, the Conclusions con- 
tained in the tentative decision and order are hereby modified 
to the extent that the transactions in the pertinent Findings of 
Fact were treated as consignments of produce therein. This modi- 
fication does not affect footnote 3 thereof as respondent’s exhibits 
3 and 4 attached to its answer were specifically made evidence 
in this proceeding by paragraph 47 of the stipulation of the 
parties. 


Such modification results, in effect, in the elimination from 
the Conclusions of any finding of a failure of respondent “to 
pay promptly the net proceeds realized from the sale of produce 
received on consignment .. .”’ and the matters which follow 
based solely on such finding. We are presented as a result 
thereof with the problem of determining whether respondent 
violated the act by reason of the facts set forth in Findings of 
Fact 5, 6, 7, 9 and 10 of the tentative decision and order. It is 
necessary, it seems to us, in most instances to know the type of 
transaction involved to be able to ascertain whether prompt 
payment for produce was made as required by the act (See 
section 46.2 (aa) of the regulations issued pursuant to the act 
(7 CFR 46.2 (aa)) and section 46.2 (z) thereof effective prior 
to August 15, 1963). However, it appears that respondent failed 
to pay promptly for produce in violation of section 2 of the act 
in the transactions set forth in Findings of Fact 5, 6, 7, 9 and 10, 
whatever they may be, in view of the length of time between 
the shipment and receipt of the produce involved and respond- 
ent’s discharge in bankruptcy. In addition, the modification of 
the Conclusions herein does not affect our finding of repeated 
and flagrant violations of the act by respondent inasmuch as we 
are left with respondent’s many failures to pay promptly the 
net proceeds realized from the sale of produce in interstate com- 
merce on joint account, the purchase prices of produce bought 
in such commerce, brokerage fees earned in connection with the 
negotiation of purchases of perishable agricultural commodities 
in interstate commerce on its behalf, as well as respondent’s 
failures to pay promptly in the transactions set forth in Findings 
of Fact 4 through 10 of the tentative decision and order. 
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Complainant further complains of footnote 1 contained in the 
tentative decision and order wherein we did not find that respond- 


ent failed to pay in full for produce as well as to pay promptly 
therefor in the many transactions involved herein. We similarly 


refrain from so concluding in this decision and order for the 
reason stated in such footnote and in the absence of elucidation 


by the parties on this issue. Complainant would also have us 
make a specific finding of fact that respondent has committed 


repeated violations of section 2 of the act.1 We did find under 
the heading “Conclusions” that respondent had committed re- 


peated violations of section 2 of the act. Any finding that the act 
has been violated does not appear to be a “finding of fact” and 


we have appropriately placed such finding in the ‘Conclusion.” 


The tentative decision, including the preliminary statement, 
findings of fact and conclusions as supplemented or modified 


by this document, is adopted as the final decision herein and, 
accordingly, the facts and circumstances herein shall be published 


and copies hereof shall be served upon the parties, 


TENTATIVE DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed September 16, 1965, by 
the Director, Fruit and Vegetable Division, Consumer and 
Marketing Service, United States Department of Agriculture. It 
is alleged in the complaint that respondent repeatedly and 
flagrantly violated section 2 of the act (7 U.S.C. 499b) by failing 
to make full payment promptly for numerous shipments of 
perishable agricultural commodities purchased or received on 
consignment and joint account in interstate commerce and by 
failing to make full payment promptly of brokerage fees earned 
in connection with the negotiation of purchases of perishable 
agricultural commodities in interstate commerce on its behalf. 
A copy of the complaint and a copy of the rules of practice were 
served upon each partner in respondent partnership. 


On October 6, 1965, respondent filed an answer in which it 
admits the transactions alleged in the complaint but, in effect, 
denies a fajlure to pay for the produce or the brokerage fees 


1It should be stated at this point, perhaps, that complainant waived the opportunity to 
indicate the type or structure of the decision to be isssued herein. 
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set forth therein by virtue of a discharge of such obligations by 
a Plan of Arrangement confirmed under Chapter XI of the 


Bankruptcy Act and denies that the facts alleged in the complaint 
constitute repeated and flagrant violations of our act. It is 


further alleged in the answer that the institution of this pro- 
ceeding contravenes the former statute and is arbitrary and 


capricious and that the Perishable Agricultural Commodities 
Act is violative of the Fifth and Eighth Amendments of the 


Constitution. 


On November 17, 1965, the parties filed a stipulation in 
which they stipulated and agreed as to the facts and evidence 


herein and waived oral hearing and the issuance of a hearing 
examiner’s report. The parties were given the opportunity to 


file briefs herein but they waived the filing of briefs and oral 
argument, A tentative decision and order is being entered herein 
to afford the parties an opportunity to file exceptions thereto. 


FINDINGS OF FACT 


1. Respondent is a co-partnership composed of Louis Zwick 
and Joseph Zwick, doing business as Louis Zwick & Son whose 
address at the time of the transactions listed herein was 330-2 
Washington Street, New York, New York. Louis Zwick resides 


at 124 East 177th Street, Bronx, New York, Joseph Zwick 
resides at 3215 Arlington Avenue, Bronx, New York. 


2. Pursuant to the licensing provisions of the act, license No. 


109005 was issued to the co-partnership on August 8, 1947. This 
license was renewed annually through 1964. However, the license 
terminated automatically upon the approval of a Plan of Arrange- 


ment under Chapter XI of the Bankruptcy Act on February 25, 
1965. (U.S. Dist. Ct., So. Dist., N. Y., No. 64 B 717). 


38. During the period May 1963, through August 1964, re- 
Spondent received and accepted in interstate commerce 132 lots 
of fruits and vegetables ‘from seven shippers, sold these com- 


modities but failed to pay the shippers the amounts respectively 
due them therefor, as set forth in Findings of Fact 4 through 10. 


4. During the period May 1963, through July 1964, respondent 
received from Zellwin Farms Co., Zellwood, Florida, 87 lots of 
vegetables. All shipments were made in interstate commerce 
from Florida to respondent at New York, New York, where they 


were accepted and sold by respondent. The dates of receipt, 
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the car number, or truck, the quantity and commodity and the 


amounts due said shipper therefor are set out below: 


Receiving 
Date 


5/20/63 
5/22/63 
5/24/63 
5/24/63 
5/27/63 
5/27/63 
5/27/63 
5/28/63 
5/28/63 
5/21/63 
5/31/63 
6/3/63 

6/4/63 

6/10/63 
6/12/63 
6/13/63 
6/13/63 
6/17/63 
6/17/63 
6/18/63 
6/19/63 
6/20/63 
6/20/63 
6/20/63 
6/21/63 
6/25/63 
6/25/63 
6/27/63 
6/28/63 
6/28/63 
6/28/63 
7/1/63 

7/2/63 

7/5/63 

7/5/63 

7/5/63 

7/5/63 

5/7/64 

5/7/64 

5/8/64 

5/8/64 

5/11/64 
5/11/64 
5/12/64 
5/13/64 
5/14/64 


Car No. or 
Truck 


Truck 
WFE 65126 
Truck 
Truck 
Truck 
Truck 
Truck 

FHI 40760 
BRE 74335 
FGE 13583 
Truck 

PFE 4567 
NRC 5156 
Truck 

FGE 39180 
Truck 
Truck 
MDT 11030 
WFE 71334 
WFE 66298 
FGE 39134 
Truck 
Truck 
Truck 
WFE 72245 
WFE 69392 
FHI 40867 
FGE 55200 
Truck 

FGE 39044 
FHI 40217 
FGE 38231 
FGE 59909 
FHI 40531 
BRE 74889 
FGE 59852 
FGE 59439 
Truck 
WFE 69355 
Truck 
Truck 
Truck 
WFE 68612 
WFE 68031 
Truck 
Truck 


Quantity (Packages) 


261 
861 
420 
400 

84 
288 

12 
861 
861 
735 
252 
861 
861 
354 
660 
165 
620 
660 
660 
660 
660 
440 
220 
600 
660 
660 
660 
660 
440 
660 
660 
660 
660 
660 
660 
660 
660 
147 
861 
346 
263 
263 
861 


1067 


210 


& Commodity 


Mixed Vegetables 
Escarole 

Mixed Vegetables 
Mixed Vegetables 
Escarole 
Cabbage 
Cabbage 
Escarole 
Escarole 

Mixed Vegetables 
Mixed Vegetables 
Mixed Vegetables 
Mixed Vegetables 
Celery 

Corn 

Corn 

Corn 

Corn 

Corn 

Corn 

Corn 

Corn 

Corn 

Corn 

Corn 

Corn 

Corn 

Corn 

Corn 

Corn 

Corn 

Corn . 

Corn 

Corn 

Corn 

Corn 

Corn 

Romaine 

Chicory — 

Mixed Vegetables 
Mixed Vegetables 
Mixed Vegetables 
Endive 

Mixed Vegetables 
Escarole 


680 Mixed Vegetables 


Amount Due 
to Shipper 


$ 700.74 
1,827.25 
888.15 
472.83 
255.36 
1,265.89 
71.80 
2,192.95 
2,243.89 
1,782.83 
875.61 
2,459.19 
2,320.59 
236.01 
1,336.70 
427.57 
$1,617.68 
1,177.69 
1,282.66 
1,249.81 
1,220.89 
1,266.05 
593.42 
1,628.70 
1,257.77 
1,467.70 
1,704.14 
1,440.72 
1,575.20 
1,212.32 
1,555.20 
1,290.71 
1,677.55 
1,688.17 
1,703.09 
1,690.06 
1,991.84 
532.56 
1,653.85 
840.34 
370.13 
728.55 
1,572.28 
2,528.31 
332.40 
1,459.77 
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Receiving Car No. or Quantity (Packages) Amount Due 
Date Truck & Commodity to Shipper 
5/15/64 Truck 231 Mixed Vegetables 653.64 
5/15/64 Truck 312 Mixed Vegetables 864.78 
5/15/64 Truck 80 Parsnips 130.92 
5/15/64 Truck 254 Mixed Vegetables 886.01 
5/18/64 FGE 57065 861 Dandelions 338.10 
5/18/64 Truck 367 Mixed Vegetables 1,003.31 
5/19/64 WIFE 68269 774 Mixed Vegetables 2,133.79 
5/21/64 Truck 331 Mixed Vegetables 865.48 
5/21/64 Truck 168 Escarole 460.99 
5/22/64 Truck 420 Mixed Vegetables 1,390.20 
5/22/64 Truck 154 Escarole 459.61 
5/25/64 Truck 42 Chicory 168.58 
5/25/64 FGE 59921 861 Mixed Vegetables 2,402.43 
5/26/64 Truck 378 Mixed Vegetables 1,265.29 
5/28/64 Truck 737 Mixed Vegetables 2,336.28 
5/29/64 WHI 70790 790 Mixed Vegetables $1,990.56 
6/1/64 BRE 74266 861 Mixed Vegetables 1,169.57 
6/4/64 Truck 420 Corn 1,314.60 
6/4/64 Truck 360 Corn 1,150.42 
6/5/64 Truck 400 Corn 1,233.65 
6/8/64 FHI 40573 861 Chicory (298.23) 
6/8/64 FHI 40723 695 Corn 1,676.30 
6/9/64 Truck 200 Corn 653.00 
6/9/64 Truck 150 Corn 489.75 
6/10/64 Truck 625 Corn 2,018.65 
6/11/64 Truck 275 Corn 897.87 
6/15/64 WFE 68382 714 Corn 1,810.86 
6/18/64 Truck 300 Corn 1,023.82 
6/19/64 WFE 49286 714 Corn 1,817.69 
6/19/64 Truck 425 Corn 1,410.12 
6/23/64 WFE 72266 714 Corn 1,757.05 
6/25/64 Truck 425 Corn 1,415.87 
6/25/64 Truck 175 Corn 571.37 
6/26/64 BRE 74855 504 Corn 1,008.21 
6/29/64 WFE 73979 714 Corn 1,706.70 
6/29/64 Truck 150 Corn 489.75 
7/2/64 Truck 550 Corn 1,374.97 
7/3/64 FGE 51583 714 Corn 1,582.19 
7/6/64 WFE 71024 714 Corn 1,499.51 
7/7/64 FGE 55293 , 714 Corn 1,209.42 
7/7/64 Truck 175 Corn 205.97 


The total amount due said shipper by respondent was 
$106,205.97. From January through August 1964, respondent 
made eight installment payments to Zellwin for a total of 
$16,000 leaving upaid and due Zellwin $90,205.97. This amount 
remained unpaid at the completion of complainant’s investiga- 
tion, on January 25, 1965. 





96 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 25 A.D. 90 


5. During June 1964, respondent received from Floyd-Dew & 
Company, Lake City, South Carolina, six lots of vegetables. All 
shipments were made in interstate commerce from South Carolina 
to respondent at New York, New York, where they were accepted 
and sold by respondent. The dates of receipt, the quantity and 
commodity and the amounts due said shipper therefor by re- 
spondent are set out below: 


Receiving Car No. or Quantity (Packages) Amount Due 
Date Truck & Commodity to Shipper 
6/10/64 Truck 759 Beans & Cukes $2,657.92 
6/15/64 Truck 174 Beans & Cukes 492.72 
6/15/64 Truck 560 Cukes 1,128.67 
6/25/64 Truck 200 Cukes 617.37 
6/26/64 Truck 166 Cukes 283.32 
6/26/64 Truck 55 Limas 173.77 


The total amount due this shipper is $5,353.77. The shipper 
had not been paid this amount at the completion of complainant’s 
investigation on January 25, 1965. 


6. During July and August 1964, respondent received from 
Brock & Baker, Inc., Burlington, New Jersey, 21 truck shipments 
of corn. All shipments were made in interstate commerce from 
New Jersey to respondent at New York, New York, where they 
were accepted and sold by respondent. The dates of receipt, 
the quantity and commodity and the amounts due said shipper 
therefor by respondent are set out below: 


Receiving Car No. or Quantity (Packages) Amount Due 
Date Truck & Commodity to Shipper 
7/22/64 Truck 200 Corn $ 530.00 
7/22/64 Truck 422 Corn 1,121.00 
7/23/64 Truck 200 Corn 534.27 
7/23/64 Truck 325 Corn 864.17 
7/24/64 Truck 325 Corn 828.62 
7/24/64 Truck 525 Corn 964.87 
7/27/64 Truck 500 Corn 1,021.25 
7/28/64 Truck 500 Corn 891.87 
7/29/64 Truck 525 Corn 964.20 
7/29/64 Truck 500 Corn 875.00 
7/30/64 Truck 301 Corn 558.35 
7/30/64 Truck 498 Corn 1,045.65 
7/30/64 Truck 650 Corn 1,286.75 
8/3/64 Truck 90 Corn 238.50 
8/4/64 Truck 250 Corn 614.80 
8/6/64 Truck 296 Corn 746.37 


8/7/64 Truck 500 Corn 1,325.00 
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Receiving Car No. or Quantity (Packages) Amount Due 
Date Truck & Commodity to Shipper 
8/10/64 Truck 200 Corn 540.12 
8/11/64 Truck 200 Corn 546.65 
8/12/64 Truck 300 Corn 712.87 
8/14/64 Truck 300 Corn 572.47 


The total amount due this shipper is $16,782.78. As of January 
25, 1965, this amount had not been paid the shipper. 


7. On or about July 27, 1964, respondent received from B. B. 
Gramling, Gramling, South Carolina, 16 baskets of peaches. 
Gramling shipped the peaches in interstate commerce from 
South Carolina to respondent at New York, New York. Re- 
spondent accepted and sold the peaches and the amount due 
said shipper is $54.88. As of January 25, 1965, this amount 
had not been paid the shipper. 


8. During the period July 30 through August 18, 1964, re- 
spondent received from Farmers Produce & Supply Company, 
Swedesboro, New Jersey, 13 truck shipments of vegetables. All 
shipments were made in interstate commerce from New Jersey 
to respondent at New York, New York, where they were accepted 
and sold by respondent. The dates of receipt, the quantity and 
commodity and the amounts due said shipper therefor by re- 
spondent are set out below: 


Receiving Car No. or Quantity (Packages) Amount Due 
Date Truck & Commodity to Shipper 
7/30/64 Truck 535 Mixed Vegetables $ 938.17 
8/5/64 Truck 301 Mixed Vegetables 682.62 
8/5/64 Truck 400 Mixed Vegetables 907.57 
8/7/64 Truck 786 Mixed Vegetables 1,595.52 
8/7/64 Truck 919 Mixed Vegetables 1,638.51 
8/7/64 Truck 204 Mixed Vegetables 314.28 
8/10/64 Truck 599 Mixed Vegetables 866.62 
8/11/64 Truck 328 Mixed Vegetables 617.01 
8/12/64 Truck 170 Peppers 344.51 
8/13/64 Truck 456 Mixed Vegetables 693.39 
8/14/64 Truck ' 212 Mixed Vegetables 406.29 
8/17/64 Truck 367 Mixed Vegetables 686.49 
8/18/64 Truck 356 Mixed Vegetables 615.44 


The total amount due this shipper is $10,306.42. As of January 
25, 1965, this amount had not been paid the shipper. 


9. During August 1964, respondent received from Admiral 
Packing Company, Salinas, California, three cars of lettuce as 
follows: 
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a. On or about August 1, 1964, respondent received a car of 
lettuce, PFE 8597. The shipper shipped the lettuce in interstate 
commerce from California to respondent at New York, New York. 
Respondent accepted and sold the lettuce and owes the shipper 
therefor the sum of $591.55; 


b. On or about August 1, 1964, respondent received a car of 
lettuce, PFE 6874, The shipper shipped the lettuce in interstate 
commerce from California to respondent at New York, New 
York. Respondent accepted and sold the lettuce and owes the 
shipper therefor the sum of $311.55; and 


c. On or about August 5, 1964, respondent received a car of 
lettuce, BAR 7336. The shipper shipped the lettuce in interstate 
commerce from California to respondent at New York, New 


York. Respondent accepted and sold the lettuce and owes the 
shipper therefor the sum of $1,098.08. 


The total amount due to said shipper therefor by respondent 
for the three cars is $2,001.18. As of January 25, 1965, this 
amount had not been paid the shipper. 


10. On or about August 7, 1964, respondent received from 
Western Vegetable Distributors, Inc., Denver, Colorado, a car 
of carrots, PFE 31226. The shipper shipped the carrots in 
interstate commerce from Colorado to respondent at New York, 
New York. Respondent accepted and sold the carrots and owes 
the shipper therefor the sum of $1,686.32. As of January 25, 
1965, this amount had not been paid the shipper. 


11. During the period June through August 1964, respondent 
received and accepted, on a joint account basis, 20 lots of fruits 
and vegetables from five shippers, sold these commodities and 
realized proceeds therefor but failed to pay to the shippers the 
amounts due each of them as set forth in Findings of Fact 12 
through 16. 


12. During June and July 1964, respondent received on a joint 
account basis from Pompano Peach Co., Pompano Beach, Florida, 
eight lots of peaches. The shipper shipped each lot in interstate 
commerce from Florida to respondent at New York, New York. 
Respondent accepted and sold the peaches, realized a joint account 
profit in each lot but has failed to pay the shipper the sums due it. 
The date of receipt, quantity and commodity, the joint account 
cost, the one-half joint profit and the amount due the shipper for 
each lot are set forth below: 
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Date Quantity (Packages) Joint Account Half Joint Due 
Received Commodity Cost Profit Shipper 
6/8/64 1,216 Peaches $3,356.40 $228.09 $3,584.49 
6/19/64 479 Peaches 1,752.40 90.59 1,842.99 
6/29/64 825 Peaches 2,486.25 299.00 2,785.25 
6/30/64 300 Peaches 2,295.00 333.75 2,628.75 
7/2/64 200 Peaches 1,680.00 143.37 1,823.37 
7/16/64 1,190 Peaches 2,975.00 213.68 3,188.68 
7/16/64 350 Peaches 1,190.00 98.38 1,288.38 
7/17/64 863 Peaches 1,234.20 132.46 1,366.66 


The total amount due the shipper is $18,508.57. As of January 
25, 1965, this sum had not been paid the shipper. 


13. On or about June 9, 1964, respondent received on a joint 
account basis from Floyd-Dew & Company, Lake City, South 
Carolina, 691 packages of mixed vegetables at a joint account 
cost of $3,119.90. The shipper shipped the vegetables in inter- 
state commerce from South Carolina to respondent at New York, 
New York. Respondent accepted and sold the vegetables and 
realized a one-half joint account profit of $149.16, making the 
sum of $3,269.09 due the shipper. As of January 25, 1965, this 
sum had not been paid the shipper. 


14. During July 1964, respondent received on a joint account 
basis from Ralph W. Long, Salisbury, Maryland, three lots of 
vegetables. The shipper shipped the vegetables in interstate 
commerce from Maryland to respondent at New York, New York. 
Respondent accepted and sold the vegetables but has failed to 
pay the shipper the amount due it. The date of receipt, quantity 
and commodity, the joint account cost, the one-half joint account 
profit or loss and the amount due the shipper for each shipment 
are set forth below: 


Date Quantity (Packages) Joint Account Half Joint Due 
Received Commodity Cost Profit Shipper 
7/7/64 328 Beans $ 902.00 ($143.90) $ 758.10 
7/9/64 300 Cukes 900.00 39.13 939.13 
7/20/64 525 Cukes ' 1,050.00 (42.87) 1,007.13 


The total amount due the shipper is $2,704.36. As of January 
25, 1965, this amount had not been paid the shipper. 


15. During July and August 1964, respondent received on a 
joint account basis from B. E. Gramling, Gramling, South 
Carolina, four lots of peaches. The shipper shipped the peaches 
in interstate commerce from South Carolina to respondent at 
New York, New York. Respondent accepted and sold the peaches 
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and realized proceeds therefor but has failed to pay the shipper 
the amount due it. The date of receipt, the quantity and com- 
modity, the joint account cost, the one-half joint account profit 
or loss and the amount due the shipper for each shipment are 
set out below: 


Date Quantity (Packages) Joint Account Half Joint Due 
Received Commodity Cost Profit Shipper 
7/27/64 673 Peaches $4,233.17 ($878.87) $3,354.30 
7/27/64 548 Peaches 3,236.84 (59.33) 3,177.51 
7/29/64 910 Peaches 3,994.90 129.83 4,124.73 
8/3/64 739 Peaches 2,992.95 234.24 3,227.19 


The total amount due the shipper for these four lots is 
$13,883.73. As of January 25, 1965, this sum had not been paid 


the shipper. 


16. During August 1964, respondent received on a joint account 
basis from Garden State Produce Co., Pitman, New Jersey, four 
lots of peaches. The shipper shipped the peaches in interstate 
commerce from New Jersey to respondent at New York, New 
York. Respondent accepted and sold the peaches and realized 
proceeds therefor but has failed to pay the shipper the amount 
due it. The date of receipt, the quantity and commodity, the 
joint account cost, the one-half joint account profit and the 
amount due the shipper for each shipment are set forth below: 


Date Quantity (Packages) Joint Account Half Joint Due 
Received Commodity Cost Profit Shipper 
8/12/64 583 Peaches $1,766.70 $ 1.75 $1,768.45 
8/13/64 248 Peaches 918.20 6.25 924.45 
8/14/64 200 Peaches 730.00 8.75 738.75 
8/17/64 450 Peaches 1,746.30 59.48 1,805.78 


The total amount due the shipper for these four lots is $5,237.43. 
As of January 25, 1965, this amount had not been paid the 
shipper. 


17. During the period January 1961, to September 1964, re- 
spondent purchased at agreed purchase prices, received and 
accepted, 140 lots of perishable agricultural commodities in inter- 
state commerce from 22 shippers but failed, neglected and re- 
fused to make payment of the agreed purchase prices as set 
forth in Findings of Fact 18 through 38. 


18. During the period January 1 through March 9, 1961, re- 
spondent purchased at agreed purchase prices from Donald B. 
Kepp, Canal Point, Florida, 58 lots of perishable agricultural 
commodities having a total agreed purchase price of $41,541.43 
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and during the period May 15 through May 27, 1964, respondent 
purchased five lots of corn having a total agreed purchase price 
of $8,117.75. The seller shipped all commodities in interstate 
commerce from Florida to respondent at New York, New York, 
where each lot was accepted without complaint. The total of 
all purchase prices is $49,659.18. Between January and December 
1961, and between January and July 1964, respondent made 
various installment payments to the seller, leaving a balance 
due of $13,811.17. As of January 25, 1965, this sum had not 
been paid the seller. 


19. During the period January through March 1961, respond- 
ent purchased at agreed purchase prices from Tedco, Inc., Pom- 
pano Beach, Florida, 25 lots of vegetables. The seller shipped 
the vegetables by car, or by truck, in interstate commerce from 
Florida to respondent at New York, New York, where each 
lot was accepted without complaint. Payment of the agreed 
purchase price for each lot was due within 10 days from the 
date of receipt thereof. The date of receipt, the car number or 
truck, the quantity and commodity and the agreed purchase 
price for each lot are set forth below: 


Receiving Car No. or Quantity (Packages) Agreed 
Date Truck & Commodity Purchase Price 
1/18/61 Truck 75 Cucumbers $ 500.50 
1/24/61 Truck 200 Beans 1,234.50 
1/25/61 Truck 292 Beans 1,438.37 
1/27/61 FGE 39511 441 Mixed Vegetables 1,877.16 
1/30/61 Truck 336 Mixed Vegetables 1,132.21 
1/30/61 FGE 39127 490 Mixed Vegetables 922.89 
1/31/61 Truck 319 Beans 967.43 
2/3/61 Truck 75 Cucumbers 519.19 
2/7/61 Truck 471 Mixed Vegetables 1,139.40 
2/8/61 Truck 284 Mixed Vegetables 473.99 
2/10/61 Truck 509 Mixed Vegetables 1,790.14 
2/10/61 WFE 73086 792 Peppers 1,601.73 
2/14/61 Truck 266 Beans 1,508.89 
2/15/61 Truck 326 Beans 1,573.24 
2/17/61 WFI 70058 425 Beans 1,732.82 
2/20/61 Truck ; 183 Mixed Vegetables 784.57 
2/20/61 BRE 76206 428 Beans 1,206.34 
2/21/61 Truck 134 Cucumbers 1,049.44 
2/23/61 Truck 135 Eggplants 799.54 
2/24/61 WFE 72233 425 Beans 1,463.32 
2/27/61 Truck 424 Mixed Vegetables 2,385.89 
2/27/61 Truck 50 Eggplants 258.638 
3/1/61 Truck 285 Mixed Vegetables 1,045.45 
3/1/61 Truck 611 Beans 2,749.18 


3/3/61 WFE 66657 543 Beans 2,246.42 
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The total of all agreed purchase prices is $32,401.24. Between 


April 1961 and August 1963, respondent made installment pay- 


ments totaling $27,401.24, leaving a balance due the seller of 
$5,000. As of January 25, 1965, this amount had not been paid 
the seller. 


20. During April and May 1964, respondent purchased at 


agreed purchase prices from Decon Produce Co., Inc., Pompano 
Beach, Florida, 25 lots of vegetables. The seller shipped each 
lot, by car or by truck, in interstate commerce from Florida to 
respondent at New York, New York, where they were accepted 


without complaint on various dates as set forth below. Payment 


for the agreed purchase price was due within 10 days from 
the date of receipt thereof. The date of receipt, the car number, 
or truck, the quantity and commodity and the agreed purchase 
price are set forth below: 


Receiving Car No. or Quantity (Packages) Agreed 
Date Truck & Commodity Purchase Price 
4/6/64 Truck 169 Beans $ 400.00 
4/6/64 WFE 72285 818 Beans 850.00 
4/12/64 BRE 74216 771 Mixed Vegetables 2,464.45 
4/12/64 Truck 33 Beans 87.78 
4/15/64 Truck 593 Mixed Vegetables 2,471.30 
4/16/64 Truck 384 Mixed Vegetables 1,478.12 
4/19/64 Truck 355 Mixed Vegetables 1,388.49 
4/19/64 Truck 635 Mixed Vegetables 2,606.73 
4/20/64 Truck 266 Beans 783.04 
4/21/64 Truck 150 Beans 361.50 
4/22/64 Truck 338 Mixed Vegetables 1,424.83 
4/23/64 WFE 68034 300 Beans 836.00 
4/23/64 Truck 240 Mixed Vegetables 1,218.40 
4/26/64 Truck 870 Mixed Vegetables 1,261.70 
4/27/64 Truck 100 Beans 291.00 
4/29/64 Truck 485 Mixed Vegetables 1,599.48 
4/30/64 Truck 314 Mixed Vegetables 1,086.42 
5/3/64 Truck 807 Mixed Vegetables - 879.21 
5/6/64 Truck 180 Mixed Vegetables 536.05 
5/7/64 Truck 150 Mixed Vegetables 463.38 
5/10/64 Truck 445 Mixed Vegetables 2,039.95 
5/13/64 Truck 100 Beans 510.00 
5/15/64 Truck 100 Beans 510.00 
5/17/64 Truck 200 Mixed Vegetables 795.00 
5/18/64 Truck 63 Beans 258.30 


The total of all agreed purchase prices is $26,601.13. As of 
January 25, 1965, this sum had not been paid the seller. 
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21. During May 1964, respondent purchased at agreed pur- 


chase prices from Chico Farms, Inc., Huntington Beach, Cali- 


fornia, four car lots of celery. The seller shipped each lot in inter- 
state commerce from California to respondent at New York, 
New York, where each lot was accepted without complaint as 


set forth below: 


a. Received May 8, 1964, car of celery, PFE 10685, having an 
agreed purchase price of $1,339.80; 


b. Received May 10, 1964, a car of celery, PFE 3583, having an 
agreed purchase price of $1,213.80; 


c. Received May 13, 1964, car of celery, PFE 45311, having an 
agreed purchase price of $1,213.80; and 


d. Received May 17, 1964, car of celery, PFE 42035, having an 
agreed purchase price of $1,213.80. 


Payments were due the seller within 10 days after receipt of 
each lot. The total of the agreed purchase prices is $4,981.20. 
As of January 25, 1965, this sum had not been paid the seller. 

22. On May 8, 1964, respondent purchased car of lettuce, PFE 


450127, from F. G. Hilvert Co., Inc., Distributors, Palo Verde, 
Arizona, at the agreed purchase price of $2,160. The seller 
shipped the lettuce in interstate commerce from Arizona to 
respondent at New York, New York, where it was accepted 
without complaint on or about May 12, 1964. Payment was 
due the seller on or before May 22, 1964. Payment had not been 
made to the seller, as of January 25, 1965. 


23. During June 1964, respondent purchased at agreed pur- 
chase prices from William B. Hubbard, Glendale, Arizona, three 
car lots of lettuce. The seller shipped each lot in interstate 
commerce from Arizona to respondent at New York, New York, 
where each lot was accepted without complaint, as set forth 
below: , 


a. Received on or about June 7, 1964, PFE 301836, having an 
agreed purchase price of $1,488.96.. Payment was due the 
seller on or before June 17, 1964; 


b. Received on or about June 9, 1964, PFE 301123, having an 
agreed purchase price of $1,340.64. Payment was due the 
seller on or before June 19, 1964; and 
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c. Received on or about June 9, 1964, PFE 450328, having an 
agreed purchase price of $1,804.80. Payment was due the 
seller on or before June 19, 1964. 


The total of all agreed purchase prices is $4,634.40. As of 
January 25, 1965, this sum had not been paid the seller. 


24. On or about July 1, 1964, respondent purchased a car of 
lettuce, PFE 44050, from The Garin Company, Salinas, Cali- 
fornia, at the agreed purchase price of $2,400.64. The seller 
shipped the lettuce in interstate commerce from California to 
respondent at New York, New York, where it was accepted 
without complaint on or about July 8, 1964. Payment was due 
the seller on or before July 18, 1964. As of January 25, 1965, 
no payment had been made to the seller. 


25. On or about July 9, 1964, respondent purchased a car of 
onions, PFE 3354, from Earl C. Recker Co., Mesa, Arizona, at 
the agreed net purchase price of $1,004.12. The seller shipped 
the onions in interstate commerce from Arizona to respondent 
at New York, New York, where they were accepted without 
complaint on or about July 16, 1964, Payment was due the seller 
on or before July 27, 1964. As of January 25, 1965, no payment 
had been made to the seller. 


26. On or about July 10, 1964, respondent purchased a car of 
celery, PFE 20918, from Salinas Lettuce Farmers Cooperative, 
Salinas, California, at the agreed purchase price of $1,936.30. 
The seller shipped the lettuce in interstate commerce from 
California to respondent at New York, New York, where it 
was accepted without complaint on or about July 17, 1964. Pay- 
ment was due the seller on or before July 27, 1964. As of 
January 25, 1965, no payment had been made to the seller. 


27. On or about July 14, 1964, respondent purchased a truck 
lot of lettuce from S. & D. Wolf Co., Philadelphia, Pennsylvania, 
at the agreed purchase price of $830. The seller shipped the 
lettuce in interstate commerce from Pennsylvania to respond- 
ent at New York, New York, where it was accepted without 
complaint on or about July 15, 1964. Payment was due the 
seller on or before July 25, 1964. As of January 25, 1965, no 
payment had been made to the seller. 


28. During July 1964, respondent purchased three car lots of 
onions at agreed purchase prices from Walla Walla Gardeners’ 
Association, Walla Walla, Washington. The seller shipped each 
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car lot in interstate commerce from Washington to respondent 
at New York, New York, where each lot was accepted without 
complaint. Payment was due the seller within 10 days from the 
receipt of each lot as set forth below: 


a. Received on or about July 15, 1964, PFE 20901, at the 
agreed net purchase price of $988. Payment was due the seller 
on or before July 25, 1964; 


b. Received on or about July 28, 1964, PFE 20270, at the 
agreed net purchase price of $1,028. Payment was due the seller 
on or before August 7, 1964; and 


c. Received on or about August 3, 1964, PFE 20999, at the 
agreed net purchase price of $948. Payment was due the seller 
on or before August 13, 1964. 


The total of the agreed net purchase prices is $2,964. As of 
January 25, 1965, this sum had not been paid the seller. 


29. On or about July 19, 1964, respondent purchased a car of 
lettuce, PFE 301050, from Valley Packing Company, Salinas, 
California, at the agreed purchase price of $2,032.24. The seller 
shipped the lettuce in interstate commerce from California to 
respondent at New York, New York, where it was accepted 
without complaint on or about July 27, 1964. Payment was due 
the seller on or before August 6, 1964. As of January 25, 1965, 
no payment had been made to the seller. 


30. On or about July 24, 1964, respondent purchased a car 
of celery, PFE 45019, from Phelan & Taylor Produce Company, 
Inc., Oceano, California, at the agreed purchase price of $1,151. 
The seller shipped the celery in interstate commerce from Cali- 
fornia to respondent at New York, New York, where it was 
accepted without complaint on or about August 3, 1964. Pay- 
ment was due the seller on or before August 13, 1964. As of 
January 25, 1965, no payment had been made to the seller. 


31. On or about July 29, 1964, respondent purchased a truck 
lot of peaches from C. H. Robinson, Inc., New York, New York, 
at the agreed purchase price of $3,662.75. The seller shipped the 
peaches in interstate commerce from Indiana to respondent at 
New York, New York, where they were accepted without com- 
plaint on or about July 31, 1964. Payment was due the seller 
on or before August 10, 1964. As of January 25, 1965, no pay- 
ment had been made to the seller. 
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32. During July 1964, respondent purchased from West Coast 
Farms, Watsonville, California, two cars of vegetables at agreed 
purchase prices. The seller shipped each car in interstate com- 
merce from California to respondent at New York, New York, 
where each car was accepted without complaint. Payment was 
due the seller within 10 days from receipt of each car as set 
forth below: 


a. Received on or about July 28, 1964, car PFE 45728, at the 
agreed purchase price of $1,201.30; and 


b. Received on or about August 4, 1964, car PFE 451228, at 
the agreed purchase price of $2,160. 


The total of the agreed purchase prices is $3,361.30. As of 
January 25, 1965, this sum had not been paid the seller. 


33. On or about July 28, 1964, respondent purchased a car of 
lettuce, PFE 7117, from Admiral Packing Company, Salinas, 
California. The seller shipped the lettuce in interstate commerce 
from California to respondent at New York, New York, where 
it was accepted on or about August 7, 1964, after complaint, 
at an agreed adjusted purchase price of $1,063.04. Payment 
was due the seller on or before August 17, 1964. As of January 
25, 1965, no payment had been made to the seller. 


34. On or about August 3, 1964, respondent purchased a car 
of carrots, PFE 33634, from The William H. Gumpertz Company, 
Oxnard, California, at the agreed net purchase price of $1,389.22. 
The seller shipped the carrots in interstate commerce from 
California to respondent at New York, New York, where they 
were accepted without complaint on or about August 13, 1964. 
Payment was due the seller on or before August 24, 1964. As 
of January 25, 1965, no payment had been made to the seller. 


35. On or about August 3, 1964, respondent purchased a truck 
lot of lettuce from William B. Mandell Company, Philadelphia, 
Pennsylvania, at the agreed purchase price of $1,176. The 
seller shipped the lettuce in interstate commerce from Penn- 
sylvania to respondent at New York, New York, where it was 
accepted without complaint on or about August 4, 1964. Pay- 
ment was due the seller on or before August 14, 1964. As of 
January 25, 1965, no payment had been made to the seller. 


36. On or about August 10, 1964, respondent purchased a car 
of lettuce, PFE 2138, from Bruce Church, Inc., Salinas, Cali- 
fornia, at the agreed purchase price of $1,063.04. The seller 
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shipped the lettuce in interstate commerce from California to 
respondent at New York, New York, where it was accepted 
without complaint on or about August 17, 1964. Payment was 
due the seller on or before August 27, 1964. As of January 25, 
1965, no payment had been made to the seller. 


37. On or about August 13, 1964, respondent purchased a 
truck lot of celery from Glen Harvey & Son Produce Company, 
Kalamazoo, Michigan, at the agreed purchase price of $1,700. 
The seller shipped the celery in interstate commerce from Michi- 
gan to respondent at New York, New York, where it was 
accepted without complaint on or about August 17, 1964. Pay- 
ment was due the seller on or before August 27, 1964. As of 
January 25, 1965, no payment had been made to the seller. 


38. On or about August 15, 1964, respondent purchased a car 
of celery, MDT 11963, from Stewart Packing Co., Salinas, Cali- 
fornia, at the agreed purchase price of $1,161. The seller shipped 
the celery in interstate commerce from California to respondent 
at New York, New York, where it was accepted without com- 
plaint on or about August 24, 1964. Payment was due the seller 
on or before September 3, 1964. As of January 25, 1965, no 
payment had been made to the seller. 


39. During 1963 and 1964, respondent engaged various brokers 
to negotiate purchases in its behalf of perishable agricultural 
commodities in interstate commerce. These brokers negotiated 
such purchases and earned their brokerage fees but respondent 
has failed, neglected and refused to pay the brokerage fees, 
all as set forth in Findings of Fact 40 through 42. 


40. On three occasions during 1963 and 1964, J. Schlanger & 
Sons, Philadelphia, Pennsylvania, negotiated purchases in inter- 
state commerce on behalf of respondent and earned a total 
brokerage of $127.50. As of January 25, 1965, this brokerage 
fee had not been paid to the broker. 


41. On or about July 9, 1964, William Hudelson, Salinas, Cali- 
fornia, negotiated purchases in interstate commerce on behalf 
of respondent and earned a total brokerage fee of $120. As of 
January 25, 1965, this brokerage fee had not been paid the broker. 


42. During July 1964, Nat Spector & Son, Phoenix, Arizona, 
negotiated two purchases for respondent and earned brokerage 
fees as set forth below: 
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a. On July 17, 1964, Spector negotiated a purchase in inter- 
state commerce on behalf of respondent and earned a brokerage 
fee of $35.; and 


b. On July 19, 1964, Spector negotiated a purchase in inter- 
state commerce on behalf of respondent and earned a brokerage 
fee of $35. 


The total of the earned brokerage fees is $70. As of January 
25, 1965, this sum had not been paid the broker. 


43. On September 25, 1964, respondent filed a petition in 
bankruptcy under Chapter XI and submitted a Plan of Arrange- 
ment offering to pay creditors 30 percent of respondent’s in- 
debtedness. The Plan was duly approved, and on February 25, 
1965, an order was duly made by the presiding Referee in 
Bankruptcy confirming said Plan of Arrangement. The schedules 
filed by respondent in the said proceeding under Chapter XI 
included the name and address of each shipper and broker men- 
tioned in the Findings of Fact herein. 


44. In the course of said Chapter XI Proceeding the Official 
Creditors Committee appointed by the Court duly designated 
certain certified public accountants to conduct an adverse survey 
of respondent’s books and records of account; that such auditors 
thereafter conducted such adverse survey and audit, and there- 
after reported to the Official Creditors Committee that there 
was no evidence of any irregularity or wrongdoing on the part 
of the respondent. 


45. Pursuant to the provisions of Section 9 (b) of the Admin- 
istrative Procedure Act (5 U.S.C. 1008 (b)), respondent was 
afforded the opportunity, on March 26, 1965, to demonstrate 
or achieve compliance with all lawful requirements of the act 
in connection with the matters set forth in Findings of Fact 
3 through 42. Respondent failed to do so. : 


CONCLUSIONS 


Section 2 of the act (7 U.S.C. 499b), in subsection (4) thereof, 
makes it unlawful, in part, for any commission merchant and 
dealer “to fail or refuse truly and correctly to account and 
make full payment promptly” for perishable agricultural com- 
modities received in interstate commerce by the commission 
merchant or bought in such commerce by the dealer and for 
brokerage fees earned in connection with purchases and sales 
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of perishable agricultural commodities in interstate commerce. 
It is patent from Findings of Fact 3 through 42 that respondent 
violated such section of the act by, at least,! its failures to pay 
promptly the net proceeds realized from the sale of produce 
received on consignment? or joint account in interstate com- 
merce, the purchase prices of produce bought in such commerce 
and brokerage fees earned in connection with the negotiation of 
purchases of perishable agricultural commodities in interstate 
commerce on its behalf. See, e.g., Jn re Woodrow Vernon Herrin, 
d/b/a Woody Herrin Produce, 23 A.D. 690 (1964) ; In re George 
D. Deoudes Co., Inc., 23 A.D. 680 (1964) ; In re William D. Bethea, 
d/b/a Standard Fruit & Produce Co., 22 A.D. 824 (1963): In re 
Raymond Klein, d/b/a Klein’s Celery, 15 A.D. 1152 (1956). See 
also section 46.2 (aa) of the regulations issued pursuant to the 
act (7 CFR 46.2 (aa)) and section 46.2 (z) thereof effective 
prior to August 15, 1963.° 


It is obvious that respondent’s many failures to pay promptly 
are repeated violations of section 2 of the act. Also, failure to 
remit consignment proceeds and sums owing to joint account 
partners have consistently been held to constitute flagrant vio- 
lations of the act. See, e.g., In re Mandell, Spector, Rudolph Co., 
24 A.D. 651 (1965), appeal pending; In re Edward M. Hall, d/b/a 
Tri-State Brokerage Company, 12 A.D. 725 (1953); In re Lewis 
G. Pope, t/a Lewis Produce Company, 11 A.D. 509 (1952); In 
re United Produce Company, 10 A.D. 33 (1951). A failure to do 
so promptly would also constitute a flagrant violation thereof 
in view of the fiduciary relationship between joint account 


1It may well be that, for disciplinary purposes as distinguished from an action for repara- 
tion, respondent failed to pay in full the net proceeds, purchase prices and brokerage fees 
set forth in Findings of Fact 3 through 42 in violation of section 2 of the act despite the 
discharge in bankruptcy with respect thereto. See In re James L. (Lonnie) Cecil, 7 A.D. 
1105 (1948) and cases cited therein; Kessler v. Department of Public Safety of Utah, 369 U.S. 
153 (1962) ; Reitz v. Mealey, 314 U.S. 33 (1941). However, we need not, for purposes of 
this proceeding, make such a determination. 


2 The complaint alleges that the transactions listed in Findings of Fact 4 through 10 involved 
the consignment of produce to respondent for sale. These transactions are ambiguously de- 
scribed in the stipulation of the parties but such transactions, except those set forth in 
Findings of Fact 4 and 8 (see footnote 3, infra), appear to be consignments and not purchases 
and sales especially when the wording of these Findings are compared with the language of 
the Findings clearly dealing with purchases of produce by respondent. (See Findings of 
Fact i8 through 38.) 


8 While two of respondent’s creditors, that is, Farmers Produce & Supply Company and 
Zellwin Farms Co., stated herein that they altered their consignment arrangement with 
respondent to a running account because of their knowledge of respondent’s financial diffi- 
culties and that they did not expect remittances from respondent on a consignment basis, the 
record further indicates that respondent failed to pay these creditors promptly on the new 
running account agreements. (See Findings of Fact 4 and 8.) 
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partners and a commission merchant and the consignor. Cf. 
In re Mandell, Spector, Rudolph Co., supra; In re Ralph M. Boeh- 
mer, t/a Ralph Boehmer Brokerage Co., 20 A.D. 622 (1961); 
In re George D. Deoudes Co., Inc., supra. Moreover, respondent’s 
failures to pay promptly the purchase prices of produce bought 
in interstate commerce are flagrant in nature. Respondent 
apparently continued to purchase a vast amount of produce 
without paying for it promptly when respondent had outstanding 
numerous failures to make payments to sellers and when respond- 
ent partners knew or must have known of respondent’s poor 
financial condition and its probable inability to make timely 
and, in fact, any further payments. We have no alternative 
but to find that respondent is guilty of repeated and flagrant 
violations of the act. 


Respondent raises numerous objections and defenses herein. 
Respondent contends that the institution of this proceeding con- 
travenes the Bankruptcy Act and is arbitrary, capricious and an 
abuse of discretion. As was early stated in In re James L. 
(Lonnie) Cecil, 7 A.D. 1105 (1948) at p. 1112, “In summary, 
the effect of the respondent’s discharge in bankruptcy, in its 
relationship to the subject matter of this proceeding, was merely 
to put an end to any further actions directed at the collection 
of moneys owed by the respondent to his creditors. Clearly 
this proceeding is not one to enforce any further compensation 
of the respondent’s creditors, and the complaint contains no 
suggestion of any such purpose. Unlike the bankruptcy action 
which involved only private business relationships between the 
respondent and his creditors as such, this proceeding involves 
the relationships of the respondent with the public at large as 
represented primarily by persons engaged in the business of 
buying and selling perishable agricultural commodities in inter- 
state commerce. It is concluded that the discharge in bankruptcy 
did not operate to relieve the respondent from responsibility 
for his violations of the Perishable Agricultural’ Commodities 
Act...” See also Kesler v. Department of Public Safety of Utah, 
369 U.S. 153 (1962) ; Reitz v. Mealey, 314 U.S. 33 (1941). In addi- 
tion, respondent’s contention that the institution of this proceeding 
was an abuse of discretion is not supported by any evidence of 
record. The institution of disciplinary proceedings under the 
act during the pendency of bankruptcy proceedings or after a 
discharge therein is not novel or unique. See, e.g., In re James 
L. (Lonnie) Cecil, supra; In re United Produce Company, supra; 
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In re Lewis G. Pope, t/a Lewis Produce Company, supra; In re 
Edward M. Hall, d/b/a Tri-State Brokerage Company, supra; 
In re Abbate Bros., Inc., 15 A.D. 874 (1956) ; In re Alan David 
McNair, t/a McNair Distributors, 16 A.D. 80 (1957). Cf., e.g., 
In re John Cunningham McDow, 14 A.D. 580 (1955); In re 
Frank Lachina, 15 A.D. 238 (1956). 


Respondent questions the constitutionality of the act. It claims 
that the act and particularly section 8 thereof is violative of 
the Fifth and Eighth Amendments to the Constitution. It appears 
that respondent is concerned with the collateral or ancillary 
consequences which may flow from a finding of repeated and 
flagrant violations of the act by it. This issue posed by respond- 
ent, it seems to us, may well be premature and not appropriate 
for consideration by this tribunal. In any event, respondent 
cannot expect an agency charged with administering a statute 
to hold the statute unconstitutional. Panitz, et al. v. District of 
Columbia, 112 F.2d 39 (D.C. Cir. 1940); In re Sidney Becker, 
t/a Becker Fruit & Produce Co., 16 A.D. 211, 215-216 (1957) ; 
In re Corn Products Refining Co., 13 A.D. 1117, 1139 (1954), 
aff'd, 232 F.2d 554 (2d Cir. 1956) ; In re Edward R. Byer, et al., 
13 A.D. 873, 874 (1957). See also Engineers Public Service Co. v. 
Securities and Exchange Commission, 138 F.2d 936, 952-953 (D.C. 
Cir. 1943), ordered dismissed as moot on motion of parties, 332 
U.S. 788 (1947). 


To summarize, we have concluded herein that respondent’s 
failures to pay promptly, as set forth in Findings of Fact 3 
through 42, constituted repeated and flagrant violations of section 
2 of the act. As respondent’s license terminated prior to the 
institution of this proceeding, the suspension or revocation thereof 
was not requested by complainant and should not be ordered 
herein. However, the facts and circumstances of the violations 
found herein should be published pursuant to section 8 (a) of 
the act (7 U.S.C. 499h (a)). Cf. In re Kelly & Weatherington, 
Inc., 23 A.D. 715 (1964),; In re William Stuart Higgason, d/b/a 
Bill Higgason, 23 A.D. 1426 (1964). 


ORDER 


The facts and circumstances herein shall be published and 
copies hereof shall be served upon the parties. 


The parties will have 20 days from the receipt of this tentative 
decision and order within which to file exceptions thereto. 
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(No. 10,336) 


De BRUYN PRODUCE Co. v. JOHN WEYMAN AND/OR HENRY J. 
ScIAMBRA & HOLLIS M. FLETCHER. PACA Docket No. 9747. 
Decided January 17, 1966. 


Agreement by broker to collect and remit not guaranty of payment— 
Acceptance—Liability 


Agreement by broker to collect and remit is not guaranty of payment by 
broker and complaint dismissed as to him. Respondent buyer, who de- 
faulted in the filing of an answer and thereby admitted allegations of 
complaint, is liable for contract price of produce accepted by it. 


Complainant pro se. Okeefe & Okeefe, of New Orleans, La., for respondent 
John Weyman. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondents in the amount of $1,349.30 in connection 


with shipments of potatoes and onions in interstate commerce. 


Copies of the formal complaint and copies of the Department’s 
report of investigation were served upon respondents. A copy of 
the report of investigation was also served upon complainant. Re- 
spondent John Weyman filed an answer denying liability. Henry 
J. Sciambra & Hollis M. Fletcher did not file an answer. Since 
the amount involved herein does not exceed $1,500, the issues are 
determined under the shortened method of procedure provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 
complainant filed an opening statement. Respondent John Wey- 
man did not file an answering statement but submitted a verified 


brief. 


FINDINGS OF FACT 
1. Complainant, De Bruyn Produce Co., is a corporation whose 
address is Box 76, Zeeland, Michigan. 


2. Respondent John Gerard Weyman is an individual, doing 
business as John Weyman, whose address is 615 Hyman Drive, 


New Orleans, Louisiana. At the time of the transactions involved 
herein, this respondent was licensed under the Act. 
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3. Respondent Henry J. Sciambra and Hollis M. Fletcher is a 
partnership doing business as Henry J. Sciambra & Hollis M. 
Fletcher, whose address is 42 French Market Place, New Orleans, 
Louisiana. At the time of the transactions involved herein, this 
respondent was licensed under the Act. 


4. Onor about December 2 and December 7, 1964, in the course 
of interstate commerce and by oral contracts, complainant sold to 
respondent Henry J. Sciambra & Hollis M. Fletcher U.S. No. 1, 
Size A, white potatoes and U.S. No. 1 Jumbo yellow onions for 
a total purchase price of $1,349.30, delivered New Orleans, Louisi- 
ana. 


5. The contracts were negotiated by John Weyman, a broker 
at New Orleans, Louisiana. It was agreed that complainant would 
invoice the broker and the broker would collect the purchase prices 
from Henry Sciambra & Hollis M. Fletcher. The broker issued 
Confirmations of Sale showing “Terms: Cash, John Weyman to 
pick up check.” Copies of the confirmations were sent to com- 
plainant and respondent Henry J. Sciambra & Hollis M. Fletcher. 

6. On December 2, 1964, complainant shipped by truck from 
Zeeland, Michigan, to Henry J. Sciambra & Hollis M. Fletcher at 
New Orleans, Louisiana, 100 100-pound bags of white potatoes 
and 43 bags of Jumbo yellow onions. Complainant invoiced John 


Weyman on this shipment in the amount of $561.80, and listed 
brokerage at 10¢ or total brokerage of $14.30. 


7. On December 7, 1964, complainant shipped by truck from 
Zeeland, Michigan, to Henry J. Sciambra & Hollis M. Fletcher at 
New Orleans, Louisiana, 300 50-pound bags of white potatoes. 
Complainant invoiced John Weyman for this shipment in the 


amount of $787.50, and listed brokerage at 5¢ or total brokerage 
of $15. 


8. Respondent Henry J. Sciambra & Hollis M. Fletcher ac- 


cepted both shipments upon arrival, and has not paid complainant 
the full purchase price, bit only a part thereof. 


9. The formal complaint was filed on September 8, 1965, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


Respondent Henry J. Sciambra & Hollis M. Fletcher failed to 
file an answer to the formal complaint, and by such failure this 
respondent is deemed to have admitted the allegations of the 
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complaint, including the purchase of the commodities in question, 
the acceptance thereof, and liability to complainant for the pur- 
chase prices. The issuance of an order against this respondent is 


therefore appropriate. 


Complainant alleges and vigorously maintains that the broker, 
John Weyman, guaranteed the account of Henry J. Sciambra & 


Hollis M. Fletcher at the time the transactions were negotiated. 
Complainant urges that since Sciambra & Fletcher have failed to 
pay, broker Weyman is liable for the purchase prices. John Wey- 
man denies that he guaranteed the account of Sciambra & Fletcher, 
but says that he agreed to be invoiced by complainant and to 
undertake to collect on behalf of complainant from Sciambra & 
Fletcher. This is the only issue before us for determination. 


In support of its claim that Weyman guaranteed the account of 
Sciambra & Fletcher, complainant submitted in evidence the 
affidavits of Robert D. De Bruyn, Robert S. De Bruyn, and Don R. 
Black. Robert D. De Bruyn stated that on December 2, 1964, he 
called John Weyman to reaffirm complainant’s understanding “Of 
payment guaranteed on the Sciambra & Fletcher account prior to 
shipping an order;” that Weyman stated he was collecting the 
amount due as each shipment arrived; that De Bruyn “Pressed for 
further assurance of payment;” and that after stating that com- 
plainant would be all right and not to worry, Weyman agreed to 
guarantee the account. Robert D. De Bruyn further stated that 
on January 16 Weyman called complainant with an order for 


Sciambra & Fletcher, but informed De Bruyn that the checks of 
Sciambra & Fletcher were not clearing, and that De Bruyn agreed 


to fill the order only if assured that Weyman would pick up cash 
for the order a day prior to delivery. De Bruyn stated that when 


Weyman notified him that he had the cash in hand, delivery was 
made to Sciambra & Fletcher. The affidavits of Don R. Black and 


Robert S. De Bruyn are to the effect that complainant agreed to 
sell to Sciambra & Fletcher provided complainant could invoice 


John Weyman for the merchandise and that Weyman would guar- 
antee the account. 


John Weyman alleges in his verified answer that he did not 
verbally or in writing guarantee payment to complainant for the 
shipments in question, but that he explained to complainant at the 
time of the sales his method of collecting funds from Sciambra & 
Fletcher and that it was working for other shippers. Weyman 
states that he told complainant his method was to issue a confir- 
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mation indicating a cash transaction, with Weyman to pick up 
the checks after arrival of the merchandise. Weyman relies upon 
the Confirmations of Sale issued by him in this case showing the 
terms “Cash, John Weyman to pick up check.” Complainant ad- 
mits that it made no objection to the confirmations upon receipt 
of copies thereof, but says that it was negligent in failing to 
check the confirmations and register a protest as to the stated 
terms. In further support of his position, John Weyman sub- 
mitted copies of Confirmations of Sale in other transactions in 
October and November on behalf of complainant, indicating his 
method of making collections for his principals. The terms were 
the same as in this case, and in each instance the confirmation 
contained the words “Sold for the account of De Bruyn Produce 
Co., Terms: Cash, John Weyman to pick up check.” Weyman also 
submitted copies of confirmations of two transactions in August 
wherein he did guarantee the accounts of the buyers. In one trans- 
action, the confirmation indicates the commodity was “Sold for 
account of John Weyman. Terms: Regular.” In the other trans- 
action, which was a sale to Sciambra & Fletcher, the confirmation 
indicated the commodity was “Sold for account of John Weyman. 
Terms: Cash, John Weyman to invoice and collect.”” Weyman 
pointed out this was in contrast to cases where, as in this case, he 
sold for account of his principal on terms “Cash, John Weyman 
to pick up check.” 


In its opening statement, complainant appears to take the 
position that because the broker Weyman agreed to be invoiced 
for shipments to Sciambra & Fletcher, Weyman was guarantee- 
ing the account of the purchaser. Complainant states that in its 
wires confirming shipments, “We confirmed ‘Shipped Sciambra 
bill Weyman,’ to indicate responsibility for payment.” Complain- 
ant further states, “Invoicing was evidence of the guarantee.” 


On the basis of the evidence, we are unable to conclude that 
complainant has established by a preponderance of evidence that 
John Weyman guaranteed the account of Henry J. Sciambra & 
Hollis M. Fletcher. Clearly, Weyman agreed to collect the pur- 
chase prices for complainant, and was willing to be invoiced for 
that purpose. The evidence shows that this practice had been 
followed in previous transactions and had generally been suc- 
cessful. Complainant apparently had been satisfied with the ar- 
rangement in the past. However, when the checks of Sciambra & 
Fletcher began to be returned because of “insufficient funds,” 
complainant began to press the broker for a firm guarantee of the 
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account. From complainant’s own statement, it is clear that 
Weyman resisted these efforts on complainant’s part, but con- 
tinued to assure complainant he would do everything possible to 
collect the accounts. When it became more difficult because of 
“bouncing checks,’”’ Weyman frequently consulted complainant as 
to how complainant wished him to handle the checks. Based upon 
the record before us, we conclude that complainant has failed to 
establish any cause of action against respondent John Weyman, 
and that the complaint as to this respondent should be dismissed. 


On the basis of the default and consequent admission of the 
allegations of the complaint by respondent Henry J, Sciambra & 
Hollis M. Fletcher, it is concluded that this respondent is liable to 
complainant for the full purchase price of the potatoes and onions 
in question. The failure of this respondent to pay the agreed 
purchase prices is in violation of Section 2 of the Act. The evi- 
dence shows that subsequent to the filing of the complaint, com- 
plainant received additional payments which reduced the unpaid 
balance to $499.30. Complainant should be awarded reparation 
in the latter amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent Henry 
J. Sciambra & Hollis M. Fletcher shall pay to complainant, as 
reparation, $499.30, with interest thereon at the rate of 5 percent 
per annum from January 1, 1965, until paid. 


The complaint as to respondent John Weyman is hereby dis- 
missed. Copies of this order shall be served upon the parties. 


(No. 10,337) 


KILLARNEY FRUIT Co. v. MUTUAL PRODUCE, INC. PACA Docket 
No. 9840. Decided January 21, 1966. 


Novation not established—Purchase and sale—Suitable shipping condition 


Where respondent failed to prove novation and breach of suitable shipping 
condition in contract of purchase and sale it is liable for contract price 
of grapefruit purchased by it. 


Complainant and respondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $768.65 in connection 
with a shipment of grapefruit in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and re- 
spondent filed an answer denying liability. A copy of the report 
of investigation was also served upon complainant. Since the 
amount involved does not exceed $1,500, the issues are submitted 
under the shortened procedure provided in the Rules of Practice 
(7 CFR 47.20). Pursuant to such procedure, complainant and 
respondent were given an opportunity to submit additional evi- 
dence in the form of opening and answering statements, respec- 
tively, but no additional evidence was submitted. 


FINDINGS OF FACT 


1. Complainant, Killarney Fruit Co., is a corporation whose 
address is Killarney, Florida. 


2. Respondent, Mutual Produce, Inc., is a corporation whose 
address is Boston Market Terminal, C & Fargo Streets, Boston, 
Masachusetts. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On or about October 14, 1964, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
truckload of U.S. No. 1 Marsh seedless grapefruit, of various sizes, 
for a total purchase price of $2,595, f.o.b. Killarney, Florida. The 
contract was negotiated by Nate Rubin, a broker located at 
Orlando, Florida. 


4. On October 15, 1964, complainant shipped from Killarney, 
Florida, in a truck operated by Woodrow Wilson Reynolds, Rock- 
ingham, North Carolina, to respondent at Boston, Massachusetts, 
800 cartons of Marsh seedless grapefruit. 


5. The grapefruit arrived at Boston on or about October 19, 
1964. At 7:40 a.m. on that date, a Federal inspection of the 
grapefruit was made after it was unloaded from the truck. The 
pertinent part of the report of such inspection is as follows: 
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“Quality: Clean, well formed, mostly well, many fairly well 
colored and smooth texture. Excessive discoloration aver- 
ages 7%. Other grade defects average 4% mostly scars. 


“Condition: Generally firm. Average 1% damage by skin 
breakdown. Decay in most cartons from 2 to 8%, in many 
none, average 2% Stem End Rot and Blue Mold Rot, mostly 
early, some advanced stage. Highest percentage of decay 
occurs in Size 72 fruit. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account condition in some samples.” 


6. Respondent accepted the grapefruit and remitted to com- 
plainant the sum of $1,826.35, or $768.65 less than the contract 
price. 


7. The formal complaint was filed on June 11, 1965, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


It is respondent’s contention that the grapefruit delivered to it 
by complainant did not conform to the description of the fruit 
given to respondent during the telephone negotiations. Respond- 
ent says that the grapefruit was described as “good type yellow 
colored fruit with practically no greenish appearance and sound 
condition.” Respondent further states that when the fruit arrived, 
respondent immediately notified complainant that the grapefruit 
not only failed to meet the U.S. No. 1 grade but that it showed 
considerable scars and a greenish condition which gave the fruit 
a@ poor appearance. The report of the inspection at destination, 
which is quoted in part in finding of fact 5, does not support this 
contention. 


Respondent further states that complainant asked that the 
Government inspection report be mailed to complainant, and that 
complainant instructed respondent to dispose of the load of fruit 
on a consignment basis for complainant’s account. Complainant 
denies it agreed that respondent could dispose of the truckload of 
grapefruit on a consignment basis, and contends that the contract 
between the parties was at all times an f.o.b. purchase and sale 
of the grapefruit in question. Respondent, of course, has the 
burden of proving that the contract of purchase and sale was 
changed by agreement of the parties to a consignment transaction 
after arrival of the grapefruit. Respondent has submitted no 
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supporting evidence for its position, and therefore has failed to 
sustain its burden of establishing that a new agreement was en- 
tered into by the parties. 


It is undisputed that respondent unloaded and accepted the 
grapefruit. Having accepted it, respondent became liable for the 
contract price thereof, less any established damages it may have 
suffered as a result of any breach of the contract on the part of 
complainant. The burden of proving both a breach and the re- 
sulting damages rests upon respondent. There is no convincing 
evidence that complainant failed to deliver grapefruit meeting 
contract requirements. The inspection report submitted in evi- 
dence by both parties shows that the fruit met quality require- 
ments of U. S. No. 1 grade, but failed to grade at destination 
only on account of condition in some samples, mostly in the size 
72 fruit. Furthermore, the inspection report shows an average 
of only 2% decay, whereas the tolerance for decay at destination 
is 3%. Clearly the grapefruit was not abnormally deteriorated 
upon arrival and there was no breach of the suitable shipping 
condition warranty. Having failed to prove by a preponderance of 
evidence that complainant breached the contract, respondent is 
liable for the full contract price of the grapefruit, or $2,595. Since 
respondent has paid complainant $1,826.35, there remains due 
and owing to complainant from respondent a balance of $768.65. 
Respondent’s failure to pay complainant this amount is in viola- 
tion of Section 2 of the Act. Complainant should be awarded repa- 
ration in the amount of $768.65, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $768.65, with interest thereon 
at the rate of 5 percent per annum from December 1, 1964, until 
paid. , 


Copies of this order shall be served upon the parties. 
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(No. 10,338) 


Six L’s PACKING COMPANY, INC. v. VERMONT-PAK-TOMATO CoO., 
Inc. PACA Docket No, 9722. Decided January 21, 1966. 


Suitable shipping condition—Evidence of dumping 


Where respondent failed to prove breach of suitable shipping condition and 
evidence of dumping too remote, it is liable for contract price of tomatoes 
purchased by it. 


Complainant pro se. Mr. Reginald T. Abare, of Barre, Vt., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $753.20 in connection 
with a transaction involving the shipment of a carload of tomatoes 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent, which filed an answer and counterclaim thereto. 


Since the amount of damages claimed, either in the complaint or 
in the counterclaim, does not exceed $1,500, the evidence is sub- 
mitted under the shortened procedure provided in the rules of 
practice (7 CFR 47.20). Pursuant to such procedure, respondent 
filed an answering statement and complainant filed a statement 
in reply. Each of the parties was given an opportunity to file a 
brief, but neither did so. 


FINDINGS OF FACT 


1. Complainant, Six L’s Packing Company, Inc., is a corpora- 
tion whose address is P. O. Box 1251, Hollywood, Florida. At the 
time of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent, Vermont-Pak-Tomato Co., Inc., is a corporation 
whose address is 46 Granite Street, Barre, Vermont. At the time 
of the transaction involved herein, respondent was not licensed 
under the act, but was subject to license. 
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3. On May 3, 1964, in the course of interstate commerce, com- 
plainant sold to respondent 640 40-pound cartons of fresh Florida 
tomatoes, contained in car FGEX 39560, at an agreed price of 
$1,710.00, f.o.b., Immokalee, Florida, plus icing charges of 
$43.20, or a total of $1,753.20. A restricted Federal-State inspec- 
tion had been made at loading point in Immokalee of the tomatoes 
in this car, beginning at 8:00 a.m. on the date of sale, May 3. 
The inspection was completed at 9:15 p.m. that evening with the 
results, in relevant part, as follows: 


“Product: Fresh tomatoes, Mature Green 

“Brand of Stamping: Six L’s Gro. 3 or 7 

“Manifested: 321 

“se * * 

“Defects and Decay: Within tolerance, no decay 

“Grade: U.S. Combination averaging 85% U.S. No. 1 quality 


“Remarks: Inspection and certificate restricted to Growers 
3 or 7, remainder of load not inspected” 


4. Car FGEX 39560 was billed out to respondent at 10 p.m. on 
the date of sale, May 3, 1964. The shipment was confirmed by 
complainant’s telegram of May 3 to respondent, in relevant part, 
as follows: 


“SHIPPED 3rd FGEX 39560 85 US ONE 40# CTNS 05066 
4,50 15067 3.75 12177 3.00 TWOS 05166 3.75 15067 2.65 11877 
SSO FOR is 


5. Complainant rendered its invoice relating to this transaction, 
dated May 3, 1964, to respondent. The invoice was as follows: 








Quantity Item Price Amount 
50 N40# ctns—Tom’s—1’s—6x6 $4.00 $ 200.00 
150 - = ' ” 6x7 3.50 525.00 
121 Pe ” ” 1x7 2.50 302.50 
51 - ' ” —2’s—6x6 3.00 153.00 
150 = " ” 6x7 2.35 352.50 
118 ‘ ” , ” 1x7 1.50 177.00 
640 $1710.00 
Ice 43.20 


$1753.20” 
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6. The shipment arrived at contract destination, Barre, Ver- 


mont, on May 9, 1964, and was there received and accepted by 
respondent. 


7. Respondent has paid $1,000 to complainant in connection 
with this transaction. 


8. The formal complaint was filed on November 23, 1964, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s acceptance of the subject carload of tomatoes is 
not in dispute. Accordingly, having accepted the shipment, re- 
spondent is liable to complainant for the agreed contract price 
thereof, less the $1,000 already paid to complainant in connection 
with this transaction, and less damages sustained by respondent 
as the result of any breach of contract by complainant. O’Donnell 
Fruit Company v. Mercurio, 18 A.D. 1173. 


Neither of the parties contend that the tomatoes were sold 
with specific warranty as to quality or grade, so that no question 
of breach is raised in this connection. Respondent alleges, however, 
that it was forced to dump some 341 crates of the subject tomatoes 
after arrival of the shipment at contract destination, and, there- 
fore, appears to be claiming a breach of warranty of suitable 
shipping condition by complainant, pursuant to the f.o.b. terms 
of the contract between the parties. 


In section 46.43(i) of the regulations, “F.O.B.” is said to mean 
that the produce quoted or sold is to be placed free on board the 
car or other agency of the through land transportation at ship- 
ping point, in suitable shipping condition (7 CFR 46.43(i)). 
“Suitable shipping condition,” in relation to direct shipments, 
means that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal de- 
terioration at the contract destination agreed upon between the 
parties (7 CFR 46.43(j) ). 


As the moving party, respondent has the burden of proving, by 
a preponderance of the evidence, that the tomatoes involved herein 
were abnormally deteriorated at contract destination, in breach of 


the warranty of suitable shipping condition. In support of this 
burden and as a part of its evidence included in the answering 
statement, respondent offers the affidavit of its president, Samuel 
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Palmisano, who stated therein that he examined the subject 
tomatoes on arrival at Barre on May 9, that his examination dis- 
closed them to be in a diseased, spoiled and deteriorated condition ; 
that he telephoned complainant’s place of business and complained 
to complainant’s vice president, R. B. Lipman, about the condition 
of the load, and that Lipman assured him that if respondent 
would accept the load, complainant would recompense him for any 
damages suffered due to the abnormally deteriorated condition of 
the tomatoes at Barre. Palmisano further stated that he accepted 
the tomatoes, but had been forced to employ the Raymond R. 
Taylor Dumping Service to dump over 300 crates of the fruit due 
to spoilage. 


Respondent also introduced in evidence, as part of its answering 
statement, the affidavit of Charles Cerasoli, who stated therein 
that he was employed by the Montpelier-Barre Railroad as the 
General Freight Agent at Barre on May 9, 1964; that he was in 
his office on that date when car FGEX 39560 arrived and was 
examined by Palmisano; that after such examination Palmisano 
came into his (Cerasoli’s) office and asked permission to use the 
telephone to call the shipper’s office and report the damaged con- 
dition present in the load; and that such permission was given. 
Cerasoli further stated in his affidavit that Palmisano called re- 
spondent in Florida, informed the party on the line that the 
tomatoes appeared to be spoiled, and after some further conver- 
sation, agreed to pay the freight on the shipment and accept the 
tomatoes. 


Respondent also introduced in evidence, as a part of the an- 
swering statement, the affidavit of Raymond R. Taylor, who testi- 
fied therein that he was the owner of the Raymond R. Taylor 
Rubbish Disposal Service; that he had served respondent in his 
(Taylor’s) business capacity for some four years; that on May 
18, 15, 18, and 22, 1964, acting on the request and instruction of 
respondent’s president, he picked up at respondent’s place of 
business, and subsequently dumped, tomatoes totaling more than 
800 crates and having an estimated total weight in excess of 


12,000 pounds. Taylor further stated that he had rendered a bill 
to respondent for the services thus performed, pursuant to the 


agreement previously existing between him and respondent. The 
bill to which Taylor refers is included in evidence as Exhibit No. 
10 to the answer, and is reproduced below as follows: 
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Feb. 3, 1965 
Vt. Pac Tomato 
Sold to: Barre, Vt. 


May 13 ’64 Rubbish Disposal $3.00 


15 ’64 3.00 
18 ’64 1.00 
22 64 1.00 
Total $8.00 

Est. 12,000 lbs 

R. R. Taylor 


Complainant, in its reply to respondent’s counterclaim, admits 
that its vice president, R. B. Lipman, talked on the telephone with 
Palmisano on May 9, 1964, but denies that Palmisano complained 
about the condition of the tomatoes at that time. Respondent 
contends that the conversation was in answer to respondent’s 
inquiry concerning the f.o.b. prices of the tomatoes, since the 
total of the prices set forth in complainant’s invoice rendered to 
respondent (Finding of Fact No. 5) was less than the total of the 


prices quoted in complainant’s telegram confirming the shipment 
of car FGEX 39560 (Finding of Fact No. 4). Complainant, in its 
reply, alleges that it explained to Palmisano, through Lipman, that 
the lesser total appearing on the invoice was due to the tomato 
market being weaker and that complainant therefore reduced the 
contract price of each of the 6 lots of tomatoes included in the 
shipment. 


Complainant, in its statement in reply, takes exception to the 
testimony of the freight agent, Cerasoli, on the ground that re- 
spondent has failed to establish the identity of the person to whom 
Palmisano was talking on May 9, 1964, and on the further ground 
that Cerasoli apparently heard only what was said on the tele- 
phone by Palmisano in Barre. In its reply to respondent’s counter- 
claim, complainant refers to the invoice rendered by Taylor to 
respondent, and challenges its probative worth on the grounds 
that the alleged dumping of some 12,000 pounds of tomatoes by 
Taylor on 4 different dates at a total charge of only $8 appears to 
be out of line for the labor involved; that the invoice is suspect, 
since it was issued approximately 9 months after the labor was 
supposedly performed; and that the invoice, in and of itself, 
fails to establish that the tomatoes dumped by Taylor came from 
the shipment involved herein. 


Assuming, without deciding, that respondent did complain to 
complainant on May 9 about the condition of the tomatoes on 
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arrival at Barre, and assuming, further, that complainant agreed 
to compensate respondent for losses due to abnormal deterioration 
in the load of tomatoes, the burden still remains on respondent 


to establish both the abnormal deterioration and the resulting 
loss. The tomatoes were not sold with any warranty as to quality 


or grade and therefore were not required to meet any specific 
standards at shipping point. Respondent obtained no Federal 
inspection at contract destination, Barre, Vermont, to certify the 
condition of the shipment on May 9 at that time and place, nor was 
any private inspection obtained. A careful review of the affidavit 
of the Barre freight agent, Cerasoli, discloses that he neither 
claims to have examined the load on May 9, nor does he give an 
opinion as to the condition of the load at that time. Respondent’s 
witness Taylor, while averring in his affidavit that he dumped 
“over 300 crates of tomatoes which were spoiled,” fails to identify 
—either in his affidavit or in his invoice dated February 3, 1965— 
any of the dumped tomatoes as being a part of those contained in 
car FGEX 39560 and which are involved in this proceeding.’ 


But even if the tomatoes dumped by Taylor were from the disputed 
shipment, the invoice shows them to have been dumped from 4 to 


13 days after arrival, with no hint of the quantities dumped on 
the respective dates. Furthermore, there is no evidence showing 


that the tomatoes were properly handled by respondent between 
the date of arrival and the alleged dates of dumping. 


Upon a careful consideration of the evidence before us, we 
conclude that respondent has failed to sustain its burden of prov- 
ing that this shipment of tomatoes was abnormally deteriorated 
upon arrival at contract destination, or that there was a necessity 
for the dumping of the tomatoes, as alleged by respondent. Ac- 
cordingly, respondent’s defense must fail for lack of proof of a 
breach of contract on complainant’s part, resulting in damages to 
respondent. 


The agreed f.o.b. contract price for the carload of tomatoes in- 
volved herein, plus icing charges, is $1,753.20. Respondent has 
paid complainant $1,000 of this amount, leaving a balance of 
$753.20. Respondent’s failure to pay this balance to complainant 
is in violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


1, In this connection see section 46.23 of the Department’s regulations, “Evidence of Dump- 
ing,’”’ in effect at this time. 
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Respondent filed a counterclaim with its answer, requesting 
damages of $1,000 of complainant, which damages purportedly 
were sustained as the result of complainant’s alleged breach of 
contract. Since we have concluded that no breach of contract by 
complainant has been established, it follows that the counterclaim 
should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $753.20, with interest thereon 
at the rate of 5 percent per annum, from June 1, 1964, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,339) 


In re ALCO FrRuIT Co., INc. PACA Docket No. 9902. Decided 
January 24, 1966. 


Responsibly connected officer—License denied 


Where respondent’s president and major stockholder was partner in former 
licensee which failed to make full payment promptly in numerous trans- 
actions and was responsibly connected with transactions resulting in 
unpaid raparation awards and where respondent transacted business 
subject to the act without the required license therefor, respondent’s 
application for license is denied. 


Miss Daphne M. Anderson for complainant. Giordano and Miller, of Passaic, 
N. J., for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner, 
filed January 18, 1966, which the parties, in effect, consented to, 
are adopted as the final decision and order in this proceeding. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 
This is a proceeding under the Perishable Agricultural Com- 


modities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter called 
the Act. It was instituted by complaint filed on September 10, 
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1965, by the Fruit and Vegetable Division, Consumer and Market- 
ing Service, United States Department of Agriculture. The re- 
spondent, Alco Fruit Co., Inc., of Passaic, New Jersey, applied for 
a license under the Act to engage in business as a dealer in fresh 
and frozen fruits and vegetables in interstate commerce. It was 
alleged in the complaint that respondent was unfit for license 
because its president, Al Cohen, had violated the Act by repeated 
failures to make full payment for purchases of fruits and vege- 
tables in interstate commerce, and had engaged in business without 
the license required by the Act. 


Respondent filed an answer denying that Al Cohen had engaged 
in practices prohibited by the Act, and requesting a hearing. A 
hearing was held in Newark, New Jersey, on November 30, 1965, 
before Hearing Examiner Jack W. Bain, Office of Hearing Ex- 
aminers, United States Department of Agriculture. Miss Daphne 
M. Anderson, Office of the General Counsel of the Department, 
appeared as counsel for complainant, and Charles E. Miller, of 
Giordano and Miller, Passaic, New Jersey, appeared as counsel 
for respondent. The parties stipulated to the facts substantially 
set out below in the Proposed Findings of Fact, and Al Cohen 
agreed that he would not engage in the produce business in a 
proprietary capacity for three years after the order herein. 


PROPOSED FINDINGS OF FACT 


1. The respondent, Alco Fruit Co., Inc., is a New Jersey cor- 
poration whose address is 88 First Street, Passaic, New Jersey. 
Al Cohen is its president; his wife, Anne Brussels Cohen, is its 
secretary and treasurer; and James Ira Cohen, their son, is its 
vice president. Al Cohen owns 118 shares of its stock, and his 
wife and son own one share each. 


2. Al Cohen, as a partner of Cohen Bros. Co., a former licensee 
under the Act, failed to make full payment promptly in ten pur- 
chases of perishable agricultural commodities in interstate com- 
merce in 1960 and 1961, as alleged in the complaint herein. The 
company went into receivership in 1961, and receiver’s distribu- 
tions were made on these transactions. In each of the trans- 
actions, Cohen Bros. Co. and Al Cohen obtained releases for the 
unpaid balances. 


8. Al Cohen actively and responsibly participated in the trans- 
actions which led to reparation awards issued and outstanding 
against Howard Cohen Co. in 14 instances alleged in the complaint. 
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4. During May, June, and July 1965, respondent, through its 
president, Al Cohen, transacted business subject to the Act with- 
out the required license therefor. 


PROPOSED CONCLUSIONS 


Because the president of respondent was responsible for the 
activities set out in the Proposed Findings of Fact 2 through 4, 
which were violations of the Act, respondent is unfit for license 
under the Act, and its application for license should be denied 
in the public interest. 


PROPOSED ORDER 


Respondent’s application for license is denied. 


The facts and circumstances stated herein shall be published. 


(No. 10,340) 


PAGLIARULO FRUIT COMPANY, INC. v. LOWELL J. ScHY COMPANY. 
PACA Docket Nos. 9563 and 9564. Decided January 25, 1966. 


Broker not established—Purchase and sale—Accord and satisfaction 
not established 


Where respondent failed to prove that it acted as broker, and where purchase 
and sale established, respondent liable for total purchase price of 4 
carloads of grapes as no breaches of contract established by respondent. 
Acceptance of check in lesser amount “in full payment” not accord and 
satisfaction as bona fide dispute did not exist at time of such acceptance. 


Mr. Harold D. Sandell, of Fresno, Calif., and Mr. J. A. Montgomery, of Han- 
ford, Calif., for complainant. Mr. Stephen M. Blumberg, of Fresno, 
Calif., for respondent. Mr. William L. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaints were received on May 15, 1964. Formal com- 
plaints were filed on June 18, 1964. Complainant seeks an award 
of reparation in the total amount of $2,831.18, the alleged unpaid 
balance of the purchase prices of four carloads of grapes sold and 
delivered to respondent in November and December, 1963. 
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Copies of the formal complaints and copies of the Department’s 
reports of investigation were served upon respondent on August 
7, 1964. Copies of the reports of investigation were served upon 
complainant on the same day. Respondent filed an answer alleging 
that it had handled the shipments in question as a broker only and, 
in effect, denying any liability to complainant. Respondent re- 
quested an oral hearing. 


An oral hearing was held in Fresno, California, on April 12, 
1965. Both parties were represented by counsel at the hearing. 
Each party presented the testimony of one witness. No briefs 
were filed. 


FINDINGS OF FACT 


1. Complainant, Pagliarulo Fruit Company, Inc., is a corpora- 
tion whose address is Route 1, Box 869, Delano, California. 


2. Respondent, Lowell J. Schy Company, is a partnership com- 
posed of Lowell J. Schy and Clarence D. Solomon, whose address 
is 2950 East California Avenue, Fresno, California. At the time 
of transactions involved herein, respondent was licensed under 
the act. 


8. On November 27, 1963, in the course of interstate commerce, 
complainant sold respondent two carloads of Emperor “Better 
Test” grapes, consisting of 1,080 lugs each, at $2.15 per lug, or 
a total purchase price of $4,644, f.o.b. final acceptance, Delano, 
California, for shipment to Bronstein and Rovner, Buffalo, New 
York. 


4. On November 27 and November 29, 1963, acting in accord- 
ance with respondent’s instructions, complainant shipped in car 
PFE 48371 and car PFE 100347 respectively, grapes meeting the 
specifications of the foregoing contract from Delano, California, 
to Bronstein and Rovner, Buffalo, New York. 


5. Respondent has remitted to complainant the sum of $1,446.37 
on the grapes shipped in PFE 48371, and the sum of $636.45 on 
the grapes shipped in car PFE 100347, leaving a balance due 
and owing complainant of $2,561.18 on these shipments. 


6. On December 20, 1963, and December 23, 1963, in the course 
of interstate commerce, complainant sold respondent two carloads 
of grapes (one carload on each day), each car consisting of 540 
lugs of Emperor “Better Test” grapes at $3.10 per lug, and 540 
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lugs of Ribier “Better Test” grapes, at $4.10 per lug, or a total 
purchase price of $7,776.00, f.o.b., acceptance, Delano, California, 
for shipment to Howard Cohen, Newark, New Jersey. 


On December 20 and December 24, 1963, acting in accordance 
with respondent’s instructions, complainant shipped in car PFE 
9661 and car PFE 43781, respectively, grapes meeting the speci- 
fications of the foregoing contract from Delano, California, to 
Howard Cohen, Newark, New Jersey. 


8. Respondent has remitted to complainant the sum of $3,- 
753.00 on the grapes shipped in car PFE 9661 and the sum of 
$3,753.00 on the grapes shipped in car PFE 43781, leaving a 
balance of $270 due and owing complainant on these shipments. 


9. The formal complaints were filed on June 18, 1964, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The principal question here is whether respondent purchased 
the grapes, or merely negotiated the sale thereof as a broker. 
There is a sharp conflict in the testimony on this point. 


Paul Pagliarulo, complainant’s vice president, testified that the 
sales were consummated after negotiations which he had with 
Lowell J. Schy, respondent’s general manager, and that the terms 
and conditions are set forth in the invoices prepared and sent to 
respondent on the day shipment was made. On each of these 
invoices respondent’s name and address were typed in following 
the printed words: “Sold To.” Those relating to cars PFE 48371 
and PFE 100347 recite that the terms of sale are “FOB Final 
Acceptance,” and each contains the following information: 


1080 Emperors “Better Test” - $2.15 $2322.00 
Those relating to cars PFE 9661 and PFE 43781 recite that the 


terms and conditions are “FOB Acceptance,” and each contains 
the following information: 


540 Ribiers “Better Test” Wrapped $4.10net $2214.00 
540 Emperors “Better Test” Wrapped 3.10net 1674.00 


Lowell J. Schy testified that in all of these transactions he was 
acting merely as a broker, and that most of his negotiations were 
with Harry Cowen whom he characterized as complainant’s sales 
manager. He explained that since complainant did not know either 
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of the buyers, it was agreed that complainant would invoice re- 
spondent, and that respondent would in turn invoice the buyers, 
collect the purchase price, and, after deducting its brokerage fee, 
remit the balance to complainant. 


Respondent submitted copies of two broker’s memoranda of 
sale relating to cars PFE 48371 and PFE 100347. Each memoran- 
dum of sale, dated “11/30,” names Bronstein and Rovner as the 
buyer and complainant as the seller. Each contains the following 
information: “1080 lugs ‘Better Test? Emperors @ $2.35 plus 
$75.00 precooling.” 


Respondent also submitted its cancelled check in the amount 
of $2,082.82, together with memoranda to complainant from re- 
spondent and dated February 3, 1964. The memorandum relating 
to car PFE 48371 contains the following information: 


“Received from Bronstein and Rovner as per 


account sales $1434.37 
Plus amount originally deducted by Bronstein 
and Rovner as per attached letter 120.00 
1554.37 
Less Brokerage @ $.10 per package 108.00 
$1446.37” 


The memorandum relating to car PFE 100347 contains the 
following information: 


“Received from Bronstein and Rovner as per 


acct sales $426.83 
Plus amount originally deducted by Bronstein 
and Rovner as per attached letter 317.62 
744.45 
Less Brokerage @ $.10 per package 108.00 
$636.45” 


Respondent was unable to produce copies of similar documents 
relating to cars PFE 43781 and PFE 9661. The sense of Schy’s 
testimony, however, was that broker’s memorandum of sale and 
remittance memorandum were prepared with respect to each of 
the four cars here involved, and that copies thereof were sent to 
complainant. He stated that complainant voiced no objection to 
the broker’s memorandum of sale. 
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Paul Pagliaurlo testified that Harry Cowen was employed by 
complainant as a bookkeeper, and that all sales were consummated 
between Schy and himself. He was unable to recall having re- 
ceived from respondent a copy of any broker’s memorandum of 
sale, and denied having received copies of the remittance memo- 
randa submitted by respondent. 


It is true, as respondent suggests, that Section 46.27 of the 
regulations recognizes an arrangement of the kind described by 
Schy. And, assuming the existence of such an arrangement, no 
significance would attach to respondent’s apparent failure to 
object to the form of invoice which it received from complainant. 
But this does not answer the question of whether respondent was 
in fact acting as a broker. 


It is also true, as respondent suggests, that Paul Pagliarulo’s 
testimony can hardly be described as a flat denial that complainant 
received copies of the broker’s memoranda of sale. If complainant 
actually received copies of these memoranda, one may suppose 
that it would have objected unless, of course, respondent’s version 
of these transactions is correct. 


While maintaining at first that there was trouble in each of the 
four cars, Schy admitted under cross-examination that there was 
no quality or condition problem involved with respect to cars PFE 
43781 and PFE 9661, and that the buyer, Howard Cohen, had 
arbitrarily deducted 25¢ per package from the purchase price of 
the Ribier grapes in each car. And, aside from the fact that no 
copies of broker’s memoranda of sale or accounts sale were sub- 
mitted with respect to these cars, he claimed that Howard Cohen 
still owed $270.00. He did not explain why on these cars re- 
spondent’s alleged brokerage fee was not deducted, whereas a 
brokerage fee of 10¢ per package was deducted from the amount 
received from Bronstein and Rovner on cars PFE 48371 and PFE 
100347. 


Respondent also argues that since it was not named as the 
consignee on any of the bills of lading, this indicates that it was 
acting as a broker and not as a purchaser. Inasmuch as respond- 
ent instructed complainant as to the form in which these docu- 
ments were to be prepared, this argument has little merit. 


Finally, respondent cites Section 1261 of the Agriculture Code 
of California and argues that it must have been acting as a broker 
because there was no written contract of sale relating to these 
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transactions. The pertinent language of Section 1261 is as fol- 
lows: 


Any person who shall accept a farm product from the pro- 
ducer thereof for the purpose of sale or resale shall be 
deemed to be a commission merchant unless he shall have 
bought, or agreed to buy, the farm product by contract of 
purchase and sale, designating the price to be paid to the 
producer. 


The short answer to this argument is that it nowhere appears 
that the contract of sale referred to in this section must be in 
writing. 


Our decision as to the nature of the agreements must turn pri- 
marily on the weight to be given the testimony of Pagliarulo and 
Schy, since none of the other evidence or legal considerations is 
decisive of the issue. At the hearing, the Presiding Officer had 
an opportunity to observe the demeanor, under oath, of both 
witnesses. He is of the opinion that the greater weight should 
be attached to the testimony of Pagliarulo. In the circumstances, 
we conclude that the four transactions here involved were sales 
by complainant to respondent, on the terms stated in complain- 
ant’s invoices referred to above, and that as to these transactions 
respondent was not acting as complainant’s broker or agent for 
purposes of sale or collection. William Lind v. George F. Joseph 
Orchard Siding, Inc., 24 A.D. 1088 (1965); Reynolds Reed v. 
William Seychew, 17 A.D. 689 (1958) ; Murlas Brothers Company 
v. Zambito Brothers, 17 A.D. 338 (1958). 


As to cars PFE 48371 and PFE 100347, the two cars that went 
to Buffalo, the term of sale was “FOB final acceptance,”’ which we 
construe as having the same meaning as f.o.b. acceptance final, as 
defined in 7 CFR §46.43(m). Under this term the warranty of 
suitable shipping condition does not apply. Even so, a Federal 
inspection of the grapes in car PFE 100347 at Buffalo December 
5, 1963, revealed only 2% defects, which would not be considered 
abnormal deterioration, and no evidence of inspection at Buffalo 
was submitted with respect to car PFE 48371. The two cars that 
went to Newark were sold f.o.b. acceptance. Under this term the 
warranty of suitable shipping condition applies. Inspection certi- 
ficates covering the grapes in these cars on arrival were not 
offered in evidence by respondent. As to the grapes in these cars, 
we conclude that respondent has not shown that they arrived in 
an abnormally deteriorated condition. 
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There is no dispute that complainant did receive, endorse and 
cash respondent’s check for $2,082.82. The following printed 
statement appears in the upper left-hand corner of this check 
with a pen and ink reference to car PFE 48371 and PFE 100347: 
“By endorsement this check when paid is accepted in full payment 
of the following account.” Respondent argues that under the 
circumstances complainant’s acceptance of this check constituted 
an accord and satisfaction, presumably as to these two shipments. 
No authorities were submitted to support this defense. The first 
element of an accord and satisfaction is an agreement between 
the parties, which agreement may be either expressly stated or 
implied from all the facts and circumstances. Respondent has 
consistently maintained that it was acting as a broker, with auth- 
ority to collect for complainant the amount due from Bronstein 
& Rovner. In sending complainant its check for $2,082.82, respond- 
ent’s evident intent was to do nothing more than remit to com- 
plainant money which belonged to complainant. We are unable 
to say that by the submission and receipt of such payment the 
parties agreed to settle any differences they might have as to the 
nature of their contracts or respondent’s liability with respect 
thereto. In fact, it is not clear that at the time of the remittance 
there was even a dispute as to whether respondent was the pur- 
chaser of the shipments or had acted as a broker. We conclude 
that the payment did not constitute an accord and satisfaction. 


In view of the foregoing, it is concluded that respondent’s fail- 
ure to pay the balance due complainant on the four shipments is 
in violation of section 2 of the act. Complainant should be award- 
ed reparation in the amount of $2,831.18, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,831.18, with interest thereon 
at the rate of 5 percent per annum from January 1, 1964, until 
paid. 


Copies hereof shall be served upon the parties. 
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(No. 10,341) 


In re HUDDLESTON Bros. Fruit Co., Inc. PACA Docket No. 9979. 
Decided January 26, 1966. 


Failure to pay promptly—Revocation of license—Consent 


Respondent’s failures to pay promptly for purchases of perishable agricul- 
tural commodities received in interstate commerce constitute violations 
of the act for which respondent’s license is revoked. 


Miss Daphne M. Anderson for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on December 9, 1965, by the 
Director, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged in 
the complaint that respondent repeatedly and flagrantly violated 
section 2 of the act by failing to make full payment or full payment 
promptly for purchases of perishable agricultural commodities 
received in interstate commerce. 


Respondent filed an answer on December 20, 1965, admitting 
all of the allegations of the complaint and consenting to the issu- 
ance of an order revoking the license issued to respondent under 
the act. Respondent’s answer also waived oral hearing, waived 
the provisions of section 10 of the act with respect to the require- 
ment of a 10-day period before an order can take effect, and con- 
sented to the publication of the facts and circumstances. 


FINDINGS OF FACT 


1. Respondent, Huddleston Bros. Fruit Co., Inc., is an Indiana 
corporation whose address is 603 East Wysor Street, Muncie, 
Indiana. The officers and stockholders of respondent corporation 
are Robert Morrison Huddleston, president and owner of 50 per- 
cent of the stock; Barbara Lee Huddleston, vice-president; and 
Eugene Parris Huddleston, secretary-treasurer and owner of 50 
percent of the stock. 

2. Pursuant to the licensing provisions of the act, license No. 
204233 was issued to respondent on April 23, 1964. This license 
has been renewed annually, presently is in effect, and is next 
subject to renewal on or before April 22, 1966. 
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3. During the period of January 1965, through May 1965, re- 
spondent purchased, received in interstate commerce, and accepted 
57 lots of fruits and vegetables from 14 shippers but failed to 
make full payment or full payment promptly of the amounts due, 
as set forth in the complaint, as admitted in the answer, and as 
set forth in Findings of Fact 4 through 10 below. 


4, On or about January i2, 1965, respondent purchased from 
the Bill Cleveland Co., Orlando, Florida, one lot of tangerines 
and grapefruit at an agreed purchase price of $1,837.50. The 
seller shipped the citrus in interstate commerce from Florida to 
respondent in Muncie, Indiana, where it was accepted without 
complaint on January 18, 1965. Payment was due the seller on 
or before January 28, 1965. A partial payment was made on or 
about March 11 and the balance was paid on April 23, 1965. 


5. On or about February 15, 1965, respondent purchased from 
Taterstate Potato Co., Presque Isle, Maine, a car of potatoes, 
BAR 7430, at the agreed purchase price of $2,488.68 net. The 
seller shipped the car in interstate commerce from Maine to re- 
spondent at Muncie, Indiana, where it was accepted without com- 
plaint on or about February 19, 1965. Payment was due the seller 
on or before March 1, 1965. Payment finally was made on or 
about May 7, 1965. 


6. Through Jerry Egan Citrus Broker, Clermont, Florida, re- 
spondent purchased the following lots of citrus in interstate com- 
merce and accepted all lots without complaint upon arrival: 

a. On or about February 24, 1965, a trucklot of 
oranges and grapefruit at the agreed purchase price of 
$1,412.50; 

b. On or about March 10, 1965, a partial truckload of 
grapefruit at the agreed purchase price of $139.50; 

ec. On or about April 3, 1965, a partial truckload of 
grapefruit at the agreed purchase price of $720.00; 

d. On or about April 17, 1965, a partial truckload of 
potatoes at the agreed purchase price of $1,435.00. 


The total of all agreed purchase prices is $3,707.00 Egan paid 
the various shippers the amounts involved but respondent has 
failed to reimburse Egan in these sums. A formal reparation 
complaint, seeking an award in the amount of $3,707.00, was filed 
by Egan and a reparation award and order in this amount was 
issued on December 3, 1965. (PACA Docket 9879). This award 
is unpaid. 
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7. From Groveland Fruit Co., Inc., Groveland, Florida, respond- 
ent purchased two lots of grapefruit shipped in interstate com- 
merce; both lots were accepted by respondent without complaint 
upon arrival, as follows: 


a. On or about March 9, 1965, a partial truckload 
of grapefruit at the agreed purchase price of $462.00; 
and 


b. On or about March 13, 1965, a partial truckload of 
grapefruit at the agreed purchase price of $494.00. 


The total of the agreed purchase prices is $956.00 The shipper 
filed a formal reparation complaint in this amount. A reparation 
order was issued against respondent on August 18, 1965. (PACA 
Docket No. 9872). This award is unpaid, 


8. On March 9, 1965, respondent purchased from L. E. Rand 
Co., Inc., Fort Fairfield, Maine, a carload of potatoes, CP393117, 
at the agreed purchase price of $2,649.00 net. The seller shipped 
the potatoes in interstate commerce from Maine to respondent 
at Muncie, Indiana, where they were accepted without complaint 
on or about March 16, 1965. Thereafter, respondent paid the seller 
a partial payment of $910.00, leaving a balance due the seller of 
$1,739.11. The seller filed a formal reparation complaint and a 
reparation award in this amount was issued on August 23, 1965. 
(PACA Docket No. 9878). By about August 25, 1965, the seller 
received partial payments totaling $60.00, reducing the amount 
due the seller to $1,679.11. 


9. From Keen Fruit Corporation, Frostproof, Florida, re- 
spondent purchased four lots of citrus at agreed purchase prices. 
Each lot was shipped by seller in interstate commerce from 
Florida to respondent at Muncie, Indiana, where each lot was 
accepted without complaint. The shipments are as follows: 


a. On March 9, 1965, 250 boxes of oranges at the 
agreed purchase price of $1,000.00; 

b. On March 10, 1965, 355 boxes of oranges and 
grapefruit at the agreed purchase price of $1,370.00; 

c. On March 22, 1965, 400 boxes of oranges and 
grapefruit at the agreed purchase price of $1,375.00; 
and 


d. On April 2, 1965, boxes of oranges and grape- 
fruit at the agreed purchase price of $668.00. 
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The total of all agreed purchase prices is $4,413.00. The seller 
filed a formal reparation complaint against respondent and a 
reparation order was issued in this amount on August 23, 1965. 
(PACA Docket No. 9877). This award remains unpaid. 


10. On July 8, 1965, an investigation was made of respond- 
ent’s books and records at its place of business. At this time, 
respondent admitted having failed to account and make full pay- 
ment, or make full payment promptly, for various purchases of 
perishable agricultural commodities shipped and received in inter- 
state commerce. The details of these transactions, showing the 
amount due and unpaid as of July 8, 1965, are set forth below: 


Date Agreed Balance 
Shipper or Seller Purchased Commodity Purchased Price Due 
La Casita Farms, Inc., 8-19-65 Celery $ 893.25 $ 893.25 
Rio Grande City, Texas 
Jerry Egan Citrus Broker 3-9-65 Mixed Citrus Fruit 1,462.00 1,462.00 
Clermont, Florida 3-10-65 fe ” - 1,370.00 1,370.00 
3-13-65 Grapefruit 888.50 888.50 
3-22-65 Mixed Citrus Fruit 1,375.00 1,375.00 
4--3-65 ” - * 660.00 660.00 
4-17-65 Watermelons 1,424.40 984.48 
5-1-65 ey 1,102.50 1,102.50 
5-1-65 ” 1,431.00 1,431.00 
5-4-65 - 1,138.00 1,138.00 
5-7-65 ” 889.27 889.27 
5-11-65 - 950.00 950.00 
5-15-65 ag 1,578.33 1,183.00 
H. Smith Packing Corp., 1-28-65 Potatoes 2,631.60 
Mars Hill, Maine 1-9-65 ° 2,572.25 803.85 
McCain Produce Co., 8-12-65 Potatoes 1,625.20 
East Florenceville, 3-11-65 ” 2,760.00 3,716.89 
N. B., Canada 
C. J. Goodsell 1-18-65 Onions & Potatoes 215.26 215.26 
Lansing, Michigan 5-5-65 Potatoes 215.00 215.00 
2-16-65 Onions 900.00 900.00 
1-9-65 Potatoes 399.42 399.42 
1-3-65 ” 362.55 362.55 
Vahlsing, Inc., 8-10-65 Potatoes 3,462.00 2,811.75 
Robbinsville, New Jersey  3-4-65 ” 3,462.00 2,787.70 
General Vegetable 1-25-65 Cucumbers 420.00 420.00 
Distributors, Inc., 2-22-65 ” 170.00 170.00 
Pompano Beach, Florida 2-8-65 - 550.00 550.00 
2-6-65 - 62.50 62.50 
8-4-65 Tomatoes 458.00 458.00 
2-22-65 “4 323.40 323.40 
2-12-65 ” 612.50 612.50 
2-8-65 a 300.00 300.00 


2-6-65 = 180.00 180.00 
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Date Agreed Balance 
Shipper or Seller Purchased Commodity Purchased Price Due 
Berries, Unlimited, 1965 Strawberries $3,824.64 
Boynton Beach, Florida 
Pakco Sales Company 1-4-65 Strawberries 2,157.60 
Mays Landing, New Jersey 1-11-65 1,616.00 
1-16-65 7 2,572.20 
1-25-65 Y 1,143.00 
2-16-65 43 1,456.32 
2-17-65 7 856.92 
2-20-65 = 2,350.08 
2-24-65 * 910.80 
( 2-16-65 ( 
( 2-24-65 7 (1,065.55 10,192.00 


11. The acts of respondent in failing to make full payment, or 
make full payment promptly, as set forth in Findings of Fact 3 
through 10, herein, constitute flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b). 


12. Pursuant to the provisions of Section 9(b) of the Adminis- 
tive Procedure Act (5 U.S.C. 1008(b)), by written notice, re- 
spondent was afforded the opportunity to demonstrate or achieve 
compliance with all lawful requirements of the Perishable Agri- 
cultural Commodities Act. Respondent has failed to do so. 


CONCLUSIONS 


We have determined and found that respondent has repeatedly 
and flagrantly violated section 2 of the act (7 U.S.C. 499b) and 
we conclude that, by reason thereof, respondent’s license under 
the act should be revoked pursuant to the authority of section 
8a of the act (7 U.S.C, 499h(a)). Respondent has filed its consent 
to the issuance of an order revoking its license and to the publi- 
cation of the facts and circumstances relating thereto. Re- 
spondent waived oral hearing and also waived the provisions 
of section 10 of the act (7 U.S.C. 499j) with respect to the 
effective date of the order. Accordingly, pursuant to section 
47.26(b) of the rules of practice (7 CFR 47.26(b)), such order 
should be issued. 


ORDER 


Effective the 31st day of January, 1966, respondent’s license 
under the act is revoked. 


The facts and circumstances shall be published. Copies of 
this order shall be served upon the parties. 
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(No. 10,342) 


VALLEY PACKING COMPANY v. JULIUS A, VETTER & SON. PACA 
Docket No. 9783. Decided January 26, 1966. 


Petition for reconsideration dismissed 


As the order of October 21, 1965, is supported by the evidence and the law 
applicable thereto, complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on October 21, 1965, dismissing the com- 
plaint and awarding reparation in the amount of $304.80 to 
respondent on its counterclaim. A copy of the order was served 
upon complainant on October 27, 1965. On that date complainant 
requested an extension of time within which to file a petition 
for reconsideration of the order of October 21, 1965. The request 
was granted and complainant was given until November 26, 
1965, to file such petition. The order of October 21 was stayed 
pending the issuance of a further order in the proceeding. Com- 
plainant filed a petition for reconsideration on November 15, 
1965. 


Complainant, in its petition, contends that the broker’s tele- 
gram set forth in Finding of Fact No. 7, is a self serving declara- 
tion, and should be disregarded, and that consequently we erred 
in our order of October 21, 1965, in concluding that the “new 
agreement, whereby respondent was to handle the lettuce on a 
consignment basis, was not dependent on the temperatures of 
lettuce being normal on arrival.” The order prefaces this con- 
clusion with the statement: “On the basis of the evidence, in- 
cluding the broker’s telegram to respondent .. .” We have 
reviewed all of the evidence in this proceeding and we conclude 
that complainant’s allegation of error in this respect is without 
merit. 


We further held in our order of October 21, 1965, that, in any 
event, the temperatures which were recorded more than 21 hours 
after arrival of the car were insufficient to show that transporta- 
tion service and conditions were abnormal. Thus we did not 
conclude, as contended by complainant, that in-transit tempera- 
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tures were normal, but rather, in effect, that complainant had 


failed to sustain its burden of proving that such temperatures 
were abnormal. 


On a review of the record, we conclude that our order of 
October 21, 1965, is supported by the evidence and the law 
applicable thereto. Accordingly complainant’s petition for re- 
sideration is hereby dismissed without prior service upon re- 
spondent. The stay order of October 29, 1965, is vacated, and 
our order of October 21, 1965, is reinstated. The reparation 


awarded to respondent in that order shall be paid within 30 days 
from the date of this order. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—MOTION OF PARTIES 
(No, 10,343) 


H. SCHNELL & Co. v. GREGORY P. PEREZ. PACA Doocket No. 9978. 
Order issued January 21, 1966. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 10,344) 


PERRINE TOMATO GROWERS v. WILSON PRODUCE Co. PACA Doc- 
ket No. 9984. Reparation of $750 with 5 percent interest from 
April 1, 1965, awarded complainant against respondent in 
order issued January 4, 1966. 


(No. 10,345) 


FARMERS MARKETING SERVICE, INC. v, GEORGE H. METZLER. 
PACA Docket No. 9992. Reparation of $13,587 with 5 percent 
interest from August 1, 1965, awarded complainant against 
respondent in order issued January 7, 1966. 
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(No. 10,346) 


FLORIDA PLANTERS, INC. v. GEORGE H. METZLER. PACA Docket 
9993. Reparation of $66,647.50 with 5 percent interest from 
July 1, 1965, awarded complainant against respondent in order 
issued January 7, 1966. 


(No. 10,347) 


M. RotH & Sons, INc. v. Louis Epwarps. PACA Docket No, 2-1. 
Reparation of $6,628.75 with 5 percent interest from August 
1, 1965, awarded complainant against respondent in order 
issued January 11, 1966. 


(No. 10,348) 


S. M. JONES PRODUCE CORPN. v. LouIS EDWARDS. PACA Docket 
No. 9999. Reparation of $10,463.55 with 5 percent interest 
from August 1, 1965, awarded complainant against respondent 
in order issued January 11, 1966. 


(No. 10,349) 


BILL CORNELIUS FARMS v. D, G. SNYDER BROKERAGE COMPANY. 
PACA Docket No. 2-6. Reparation of $2,483 with 5 percent 
interest from November 1, 1964, awarded complainant against 
respondent in order issued January 13, 1966. 


(No. 10,350) 


NEASE BROTHERS, INC. v. FELIX SPATOLA EXPORTING COMPANY. 
PACA Docket No. 9996. Reparation of $1,230.75 with 5 per- 
cent interest from December 1, 1964, awarded- complainant 
against respondent in order issued January 13, 1966. 


(No. 10,351) 


OGAWA Bros, v. RIO BRAVO PRODUCE, INC. PACA Docket No. 2-3. 
Reparation of $1,118.45 with 5 percent interest from June 1, 


1965, awarded complainant against respondent in order issued 
January 13, 1966. 
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(No. 10,352) 


STANLY PRODUCE COMPANY, INC. v. BULLARD PRODUCE Co. PACA 
Docket No. 2-7. Reparation of $318.50 with 5 percent interest 
from May 1, 1965, awarded complainant against respondent 
in order issued January 13, 1966. 


(No. 10,353) 


TYRRELL SUPPLY COMPANY v. GEORGE H, METZLER. PACA Docket 
No, 2-2. Reparation of $5,276.80 with 5 percent interest from 
August 1, 1965, awarded complainant against respondent in 

order issued January 13, 1966. 


(No. 10,354) 


THOMAS M. RINI Co. v. GREGORY P. PEREZ. PACA Docket No. 
2-9. Reparation of $4,500 with 5 percent interest from July 
1, 1965, awarded complainant against respondent in order 
issued January 14, 1966. 


(No. 10,555) 


OUTDOOR MARKET, INC. v. WERNER’S PRODUCE. PACA Docket 
No, 2-4. Reparation of $3,141.75 with 5 percent interest from 
December 1, 1964, awarded complainant against respondent 
in order issued January 17, 1966. 


(No. 10,356) 


GEORGE E. ALLEN v. CAMP & Co., INC. PACA Docket No. 2-12. 
Reparation of $26,989.45 with 5 percent interest from June 1, 
1965, awarded complainant against respondent in order issued 
January 18, 1966. 


(No. 10,357) 


PITMAN & SONS v. F. THOMPSON PRoDUCE. PACA Docket No. 2-8. 
Reparation of $3,458.50 with 5 percent interest from July 1, 


1964, awarded complainant against respondent in order issued 
January 18, 1966. 
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(No. 10,358) 


TANITA FARMS, INC. v. HOWERTON BROKERAGE, a/t/a HOWERTON 
DISTRIBUTING Co. PACA Docket No. 2-13. Reparation of 


$6,772.50 with 5 percent interest from July 1, 1965, awarded 


complainant against respondent in order issued January 18, 
1966. 


(No, 10,859) 


ELMER CROWN v. TRUJILLO Propuce Co. PACA Docket No. 2-17. 
Reparation of $1,454.05 with 5 percent interest from January 
1, 1965, awarded complainant against respondent in order 


issued January 21, 1966. 


(No. 10,360) 


Louis Propuce ComPANy v, Rio Bravo Propuce, INc. PACA 


Docket No. 2—5. Reparation of $11,122.10 with 5 percent 
interest from March 1, 1965, awarded complainant against 
respondent in order issued January 21, 1966. 


(No. 10,361) 
DADE COUNTY GROWERS’ EXCHANGE v, D. G. SNYDER BROKERAGE 


COMPANY. PACA Docket No, 9943. Reparation of $1,050 with 


5 percent interest from May 1, 1965, awarded complainant 
against respondent in order issued January 24, 1966. 


(No. 10,362) 


PIRRONE & ROCKY-SHIPPING ACCOUNT v. ZORO PRODUCE Co. PACA 
Docket No. 2-11. Reparation of $4,683.65 with 5 percent in- 


terest from September 1, 1965, awarded complainant against 
respondent in order issued January 24, 1966. 


(No. 10,363) 


LyNn-DEE Propuce Co. v. CaPiToL Fruit Company. PACA Doc- 
ket No. 2-21. Reparation of $736 with 5 percent interest from 
June 1, 1965, awarded complainant against respondent in 
order issued January 25, 1966, 
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(No. 10,364) 


THOMAS E. MOORE v. CAPITOL FRUIT COMPANY. PACA Docket 
No. 2-23. Reparation of $2,493 with 5 percent interest from 
August 1, 1965, awarded complainant against respondent in 


order issued January 25, 1966, 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 10,365) 


MINN-IDA POTATO PROCESSORS, INC. v. K & R, INc. PACA Docket 
No, 9584, Order issved January 3, 1966, 


(No. 10,366) 


Louis ZwicK & SON. PACA Docket No. 9910. Order issued 
January 13, 1966. 


(No. 10,367) 


CHILD BrRos., INC. v. LOWELL J. SCHY COMPANY. PACA Docket 


No. 9382. Order issued January 25, 1966, 





